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llnitfb Court of Appralu 

Fob the Second CmcuiT. 


BLH, Incorporated, 

Plaintiff -Appellee, 

against 

Hodge & Hammond, Inc., 

Defendant- Appellant. 


On appeal from the United States District Court for 
the Southern District of New York. 


Docket Entries. 

Date Proceedings 

1973 

Jan. 3 Filed complaint & issued summons. 

Feb. 23 Filed Defts answer to second complaint. 

Feb. 23 Filed Defts Note of Issue & affdvt of notice of 
motion to dismiss tlie complaint requiring the 
pltff to rGmo^’e pending state action to this 
court, permitting the service & filing of 3rd 
Party complaint. Eet: 3-12-73 

Mar. 14 Filed stip & order that defts motion dated Feb. 

21, 1973 is extended to April 2nd, 1973, 
Metzner, J. 

Apr. 3 Filed Pltff’s Stip & Order re ; Defts motion be- 
fore Judge Metzner at 10:00 A.M. on 4/2/73 
is adjourned to 4/23/73, same time and place. 
Metzner, J. 

Apr. 23 Filed Stip and Order that the deft’s motion 
dtd 2-21-73 ret 4-23-73 is adj’d to 5-10-73. 
Metzner, J. 
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, Docket Entries 

May 11 Filed Stip & Order before Judge Metziier, 
5/10/73, 10:00 A.M. adjourned to 5/31/73 
re Deft’s motion 

May 29 Filed Affidavit of Lester Kissel in opposition 
to deft’s, motion, etc. 

May 29 Filed Pltf’s. Memorandum in opposition to 
deft’s, motion to bring in a 3rd pty. deft, 
etc. 

May 31 Filed Affidavit of Leland Stuart Beck. 

Sept. 10 Filed affdvt. and pltfs notice of motion for 
summary judgment — ret. 9-17-73 at 10 AM. 

Sept. 10 Filed plaintiffs statement pursuant to Rule 9(g) 

Sept. 13 Filed Deft. Affidavit in Opposition to the Mo- 
tion of the Pltff. for Summary Judgment. 

Sept. 17 Piled Pltff Affidavit of James B. M. McNally. 

Sept. 17 Filed Pltff’s Memorandum in Support of Mo- 
tion for Summary Judgt. 

Sept. 20 Piled deft’s reply affidvt. of Leland Stuart 
Beck. 

Sept. 13 Filed defendants brief in opposition to motion 
for summary judgment 

Nov. 14 Filed memo endorsed on motion filed 2-23-73: 

In view of the disposition of pltff’s motion 
for summary judgment tliis motion is denied. 
So ordered. Metzner, J. (m/n) 

Nov. 14 Piled Opinion #40004. for all the reasons in- 
dicated in this opinion, plaintiffs First Claim 
which is for the balance of the purchase price 
on the sale of a large asphalt plant (concern- 
ing which there is prior litigation pending 
in the N. Y. State Supreme Court in Nassau 
County) is denied. The 2nd claim relates to 
a smaller asphalt plant for which plaintiff al- 
leges the entire purchase price is due. The 
motion for summary judgment on the second 
claim is granted. So ordered.— Metzner, J. 
(m/n) 
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Docket Entries 

Nov. 21 Filed memorandum pursuant to Hule 9M and 
notice of motion to re-argue and for modifica- 
tion of Opinion #40004 — ret. 11-28 at 9:30 
A.M. 

Nov. 26 Filed defendants notice of motion to re-argue 
(with signature) — above motion was without 
signature. 

Nov. 26 Filed supplemental memorandum of law by 
deft. in. re motion to re-argue. 

Nov. 26 Filed pltff. memorandum in opposition to defts. 
motion to re-argue. 

Dec. 7 Filed Judgment #73,969 that plaintiffs motion 
for summary judgment as to the first cause 
of action is denied and the action is stayed 
pending the disposition of the action pend- 
ing in the Supreme Court, Nassau County; 
ordered that the plaintiffs motion for sum- 
mary judgment as to the 2nd cause of ac- 
tion is hereby granted and it ordered that 
plaintiff recover of the deft., Hodge & Ham- 
mond, Tnc. the sum of $218,429.30 with in- 
terest from June 1, 1971 to the date hereof, 
in the sum of $34,994.04, a total of $253,423.34. 
Metzner, J. — .Judgment entered— Clerk, m/n 

Dec. 6 Filed Opinion #40101. Defendant moves for re- 
argument. The motion is granted, and upon 
re-argument, the original determination is 
adhered to. Plaintiff is granted permission 
to substitute the papers submitted as Exhibit 
D in its aflfdvt. of Dec. 4, 1973 in place of the 
original Exhibit D. So ordered. Metzner, 
J. m/n 
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Docket Entries 


Filed plaintiffs meinorandnm in support of re- 
argument and in opposition to jdgt. 

Filed plaintiffs memorandum on the question 
of interest. 

Filed defendants memorandum in connection 
with judgment 

Filed affdvt. of James B. M. McNally (for 
pltff) re exhibit D 
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Summons. 

UNITED STATES DISTRICT COU]iT, 
For the Southern District of New York. 


73 Civ. 43 


Civil Action File No. 7 


BLH, Incorporated. 

Plaintiff, 

V. 

Hodge & Hammond, Inc., 

Defendant, 


To the above named Defendant; 

^ You are hereby summoned and required to serve upon 
Seward & Kissel plaintiff’s attorneys, whose address is 
63 Wall Street, New York, New York 10005 an an.swer 
to the complaint which is herewith served upon you, within 
20 days after service of this summons upon you, exclusive 
of the day of service. If you fail to do so,' judgment by 
default will he taken against you for the relief demanded 
in the complaint. 

Date: January 3, 1973 

s/ JOHN LIVINGSTON 
Clerk of Court. 


[Seal of Court] 
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Complaint. 

UNITED STATES DISTRICT COURT, 
Southern District of New York. 

Plaintiff BLH, Incorporated (formerly known as Bald- 
win-Lima-Hamilton Corporation) for its complaint al- 
leges : 

1. The jurisdiction of the Court is based on diversity 
of citizenship, 28 U.S.C. §1332. 

2. The amount in controversy exceeds the sum of 
$10,000 exclusive of interest and costs. 

3. Plaintiff is a corporation organized under the laws 
of the State of Delaware, having its principal place of 
business in Media, Pennsylvania. 

4. On information and belief, defendant is a corpora- 
tion organized under the lawK.,of the State of New York, 
having its principal place of bi:teiness in the City of New 
York, Bronx County, New York. 

First Count 

5. In or about January 1971 plaintiff sold and delivered 
to defendant one 10,000 pound asphalt plant (the “large 
plant”), which defendant accepted. 

6. Defendant made partial payment for the large plant 
but still owes plaintiff at least $74,871.45. 

Second Count 

7. In or about April 1971 plaintiff sold and delivered 
to defendant one 6,000 pound asphalt plant (the “small 
plant”), which defendant accepted. 

8. Defendant owes plaintiff at least $218,429.30 for the 
small plant. 
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Complaint 

Wherefore, plaintiff demands judgment : 

(1) against defendant on the first count in the sum of 
at least $74,871.45 with interest as provided by law; 

(2) against defendant on the second count in the sum 
of at least $218,429.30 with interest as provided by law; 

(3) awarding it the costs and disbursements of this ac- 
tion; and 

(4) awarding it such other and further relief as to the 
Court may seem just and proper. 

January 2, 1973 

SEWAED & KISSEL 
By Eugene P. Souther 
A Member of the Firm 
Attorneys for plaintiff 
63 Wall Street 
New York, New York 
248-2800 
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Auswer. 

UNITED STATES DISTRICT COURT, 
Southern District of New York. 

The defendant, Hodge & Hammond, Inc. by Paul V. 
Rudden, E.sq., Leland Stuart Beck of counsel answering 
the complaint of the plaintiff alleges : 

1. The plaintiff does business within the state of New 
Yorli, this action arises out of the plaintiff’s conduct of 
business within the state of New York, and there is no 
jurisdiction in this court based upon diversity of citizen- 
ship. 

2. The transactions complained of in plaintiff’s com- 
plaint involve the sale of two. asphalt plants to Lizza 
Industries, Inc. or its subsidiary Midhampton Asphalt 
Corp. in which the defendant acted as an exclusive sales 
agent for the disclosed principal Baldwin-Lima-Hamilton 
Corporation and the defendant therefore is not indebted 
to the plaintiff. 

3. That there is pending in the Supreme Court of the 
State of New York held in and for the County of Nassau 
an action entitled “Lizza Industries, Inc. anil Midhamp- 
ton Asphalt Corp., plaintiffs, against Hodge & Hammond, 
Inc. and Baldwin-Lima-Hamilton Corporation, defend- 
ants”, in which the plaintiff alleges that an asphalt plant 
sold to plaintiff by Baldwin-Lima-Hamilton Corporation 
was defective and not in accordance with its contract and 
claims damages thereby. The asphalt plant referred to 
m the case pending in the Supreme Court of the State of 
New York is the same asphalt plant referred to in the 
first count of plaintiff’s complaint. If the plaintiff in the 
State Court action prevails the plaintiff in this action 
will not be entitled to any payment on account of its 
contract. 
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Answer 

4. That the defendant has asserted a counter-claim 
against Lizza Industries, Inc. in connection with the as- 
phalt plant referred to in plaintiff’s second count in con- 
nection with the State Court proceeding already pend- 
ing. Defendant is not liable to plaintiff in connection 
with the second asphalt plant as it operated . solely as a 
sales agent in the sale of the said plant to Lizza Indus- 
tries, Inc. 

5. That a necessary party to this proceeding, Lizza In- 
dustries, Inc. and its subsidiary, Midhampton Asphalt 
Corp. are not parties to this action. 

6. The defendant has not accepted the delivery of either 
plant alleged to have been delivered in plaintiff’s com- 
plaint as same have been delivered to Lizza Industries, 
Inc. which has failed to accept delivery. 

Wherefoke defendant demands judgment: 

1. Dismissing the complaint of the plaintiff. 

2. Requiring' the plaintiff to add Lizza Industries, Inc. 
and Midhampton Asphalt Corp. as necessary parties de- 
fendant. 

3. Staying all proceedings in this action pending the 
determination of the New York State Supreme Court ac- 
tion already commenced. 

4. Awarding the costs and disbursements of this ac- 
tion. 
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Answer 

5. Such other and further relief as may be proper. 

Dated: Mineola, New York 
I'ebruary 21, 1973 

PAUL V. RUDDEN 
by Leland Stuakt Beck 
Attorneys for the Defendant 
Office and Post Office Address 
288 Old Country Road 
Mineola, New York 


11a 


Memorandum Decision. 

November 14, 1973 

In view of the disposition of plaintiffs motion for sum- 
mary judgment, this motion is denied. 

So ordered, 

/S/ CHARLES M. METZNER, J. 


Notice of Motion for Addition of Third Party, etc. 

UNITED STATES DISTRICT COURT, 
SouTHEEN District of New York, 

Comes now the defendant Hodge & Hammond, Inc. by 
its attorneys Paul V. Rudden, Leland Stuart Beck of 
counsel, and shows this court that necessary parties to this 
action, Lizza Industries, Inc. and Midhampton Asphalt 
Corp., who may be liable over to the defendant Hodge & 
Hammond, Inc. for any judgment which plaintiff may 
obtain in this action have not beta joined as parties 
hereto and said defendant moves this court for an order 
dismissing the complaint, requiring plaintiff to remove 
state court proceedings to this court, or permitting the 
Service and filing of a third party summons and complaint 
against the said missing parties. 


12a 


Affidavit of Lcland Stuart Beck in Support of Motion. 

State of .New York, 

County of Nassaii, ss: 

Leland Stuart Beck being duly sworn, deposes and 
says : 

That he is the trial counsel on behalf of the defendant 
Hodge & Hammond, Tnc. and that he maizes tliis affidavit 
in support of an application for an order pursuant to 
Rule 14 F.E.P. to serve and file a third party summons 
and complaint against Lizza Industries, Inc. and its sub- 
sidiary, Midhampton Asphalt Corp. 

Plaintiff’s action is brought to recover payment for 
two asphalt plants delivered by the plaintiff to Lizza | 

Industries, Inc. and its subsidiary, Midhampton Asphalt 
Corp. on orders placed by the said Lizza Industries, Inc. 
with the defendant as the exclusive agent for the plain- 
tiff herein a disclosed principal. 

The proposed third party defendants have already in- 
stituted an action against the plaintiff and the defendant 
in the Supreme Court of the State of New York seeking 
damages in the sum of $500,000 by reason of the faibire 
of the plaintiff to deliver an asphalt x)lant in accordance 
with its contract of sale. A copy of that complaint is an- 
nexed to this application and the court is referred thereto 
for the full contents. 

In the event that the plaintiff is entitled to any judg- 
ment by reason of its complaint, the defendant shall be 
entitled to judgment over and against the proposed third 
party defendants for the full amount thereof together 
Avith interests, costs, and attorney’s fees. 

In order that all parties to this controversy might be 
before the court so that the identical issues of fact and 
law to be determined in the litigation between them be 
decided in a single trial, it is respectfully urged that an 
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Complaint, Annexed to Affidavit of Leland Stuart Beck 

order be granted permitting the service of a tliird party 
summons and complaint, dismissing tlic complaint of the 
plaintiff herein, or staying this action pending a deter- 
mination of the state court proceeding. 

(Sworn to by Leland Stuart Beck.) 


Complaint, Annexed to Affidavit of Leland Stuart Beck. 

SUPEEME COTJBT, STATE OP NEW YOEK, 
County of Nassau. 

Lizza Industries, Inc. and Midhampton Asphalt Corp., 

Plaintiffs, 

against 

Hodge & Hajimond, Inc, and B;VLdwin-Lima-Hamilton 
Corporation, 

Defendants. 


Plaintiffs, Lizza Industries, Ine. and Midhampton As- 
phalt Corp., by their attorneys, Eobinson and Cincotta, 
complaining of the defendants above-named, allege as 
follows ; 

PIEST: That at all times hereinafter mentioned the 
plaintiff, Lizza Industries, Inc., was and still is a corpora- 
tion organized and existipg under the laws of the State 
of New York with a principal place of business in the 
County of Nassau and State of New York. 
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Complaint, Annexed to Affidavit of Leland Stuart Beck 

SECOND : That at all times hereinafter mentioned, the 
plaintiff, Midhampton Asphalt Corp., was and still is a 
corporation organized and existing under the laws of the 
State of New York with a principal place of business in 
the County of Nassau and State of New York and is a 
wholly owned subsidiary of the plaintiff, Lizza Industries, 
Inc. 

THIRD : Upon information and belief, that at all times 
hereinafter mentioned, the defendant, Hodge & Hammond, 
Inc., was and still is a domestic corporation organized 
under the laws of the State of New York with a principal 
place of business in the County of Bronx, State of New 
York. 

FOURTH : Upon information and belief, that at all 
tim.es hereinafter mentioned, defendant, Baldwin-Lima- 
Hamilton Corporation, was and still is a foreign corpora- 
tion licensed to do business in the State of New York. 

FIFTH: That on and prior to the 30th day of July 
1970, the defendant, Hodge & Hammond, Inc., was des- 
ignated by the defendant, Baldwin-Lima-Hamilton Cor- 
poration, as the sole and exclusive agent for the purpose 
of the negotiation and sale of a New Madsen Semi-port- 
able Asphalt Plant to the plaintiffs. 

SIXTH: That prior to and at the time of the making 
of the aforementioned contract, the defendant, Hodge & 
Hammond, Inc., represented to the plaintiffs that it was 
acting as the designated agent for the defendant, Bald- 
win-Lima-Hamilton Corporation, for the purpose of the 
negotiation and sale of the aforementioned asphalt plant. 

SEVENTH: That on or about the 30th day of July 
1970 a contract was entered into between plaintiffs and 
defendant, Hodge & Hammond, Inc., acting on behalf of 
the defendant, Baldwin-Lima-Hamilton Corporation, for 
the purchase by the plaintiff of a New Madsen Semi- 
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Complaint, Annexed to Affidavit of Leland Stuart Beck 

portable Asphalt Plant 10,000# capacity for a total price 
of $470,000. A copy of said contract is annexed hereto 
and made a part hereof as Exhibit A, 

EIGHTH: That in consideration for the making of the 
aforementioned contract the defendants did make certain 
representations and warranties to the plaintiffs, including, 
but not limited to, the capacity of production of said plant, 
its structural make-up and design and, further, that the 
said plant would be delivered to a site determined by the 
plaintiffs on or before the 5th day of February 1971 and 
in operating condition by March 27, IF’^. 

NINTH: That on or about the 15th day >4’ April 1971 
the plaintiffs attempted to operate the pi...M following 
the completion of its erection and ascertained that the 
plant was in a defective condition and could not perform 
as contracted for, 

TENTH: That thereafter agents, servants and/or em- 
ployees of both defendants came to the aforesaid site of 
the erected plant and attempted to make corrections, modi- 
fications and/or repair of the plant, including its various 
and incidental parts, all of which failed to place the plant 
in proper operating condition, 

ELEVENTH: That from said time to date, the agents, 
servants and/or employees of the defendants have made 
continuous attempts to place the plant in a proper operat- 
ing condition and have failed to do so, with the result 
that at the present time the plant as erected is not able 
to and does not perform in accordance with the afore- 
mentioned contract, all of which has caused the plaintiffs 
to suffer severe and extensive damages as hereinafter 
specified. 

TWELFTH: That the plaintiffs have paid to the de- 
fendants, Hodge & Hammond, Inc., on the signing of the 
above contract, the sum of $47,000. and an additional sum 
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Complaint, Annexed to Affidavit of Leland Stuart Beck 

of $319,539. on the delivery of the plant as aforesaid, 
totaling the sum of $366,539. 

THIRTEENTH: That the said asphalt plant, because 
of its design and in spite of defendants’ attempts at modi- 
fying and altering said plant, cannot function in such a 
manner as to fulfill the terms and conditions of the above 
contract. 

FOURTEENTH: That as a result of defendant’s fail- 
ure to provide the plaintiffs with an asphalt plant in ac- 
cordance with the terms and conditions of the above con- 
tract, the plaintiffs have suffered, and continue to suffer, 
severe monetary damages, including, but not limited to, 
the repair, maintenance and redesign of the asphalt plant ; 
inability to meet contractual requirements for delivery of 
asprialt production; loss of profit by reason of the plant’s 
inability to meet minimal production requirements and ex- 
traordinary expense for additional labor and overtime 
to correct some defects in the plant so as to meet certain 
contractual obligations. 

^ FIFTEENTH: As a result of the foregoing, the plain- 
tiffs have been, damaged in the sum of Five hundred 
thousand ($500,000.) Dollars and will continue to incur 
additional damages. 

Wherefore, plaintiffs demand judgment against the de- 
fendants, Hodge & Hammond, Inc. and Baldwin-Lima- 
Hamilton Corporation, in the sum of Five hundred thou- 
sand ($500,000.) Dollars, together with the costs and dis- 
bursements of this action. 

ROBINSON AND CINCOTTA 
Attorneys for Plaintiffs 
34 Audrey Avenue 
Oyster Bay, New York 11771 

(Verified by Carl Lizza, Jr., January 23, 1973.) 
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Exhibit A, Annexed to Foregoing Complaint — Contract. 

HODGE & HAMMOND, INC. 

Established 1933 
Construction Equipment 
Sales Eental Service 
720 Garrison Avenue 
Bronx 74, N. Y. 

Phone: Kilpatrick 2-2400 

July 30th, 1970 

Lizza Industries, Inc. 

1919 Middle Country Road 
Centereach, N. Y. #11720 

Attention: Mr. Carl Lizza, Jr. 

Gentlemen : 

Attached herewith is our quotation for a New Madsen 
Semi-portable Asphalt Plant of 10,000# capacity, as re- 
fined between yourself, our L. J. Hammond, Jr. and Ray 
Lynn of BLH Co. 

Price of the Plant is $470,000.00 plus NYS Tax, if ap- 
plicable, f.o.b. Cars, Lima, Ohio. Hodge & Hammond, 
Inc. will absorb 1/2 the rad freiglit from Lima, Ohio to 
rail destination in Riverhead, L. I. 

Terms of Pay^nt : 

10% on signing of order 

70%. when last car arrives at siding 

20% due 60 days from shipment provided 

N. Y. Air Pollution & Automation approval 
has been received. 

It is further understood that Ray Lynn will be on your 
Jobsite from date of arrival of plant to plant completely 
stacked, ^ 
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Exhibit A, Annexed to Foregoing Complaint 

BLH Serviceman at jobsite from date of plant arrival 
to plant stacked. 

If desired a 400 bbl. Mineral filler Silo, if purchased 
prior to Sept. 1, 1970, would be available at a price of 
$8840.00 f.o.b. Cars, Lima, Ohio. Terms: Net Cash on 
arrival. 

Ray Lynn has further promised to supervise plant being 
dismantled and erected on second site May 5th to May 
15th, 1971. 

Plant is to produce 400 TPH @ 5% moisture, 5% minus 
200 mesh material, and guaranteed to meet New York 
State Air Pollution and Automation specifications. 

Plant is to be shipped so as to arrive at destination 
siding by Feb. 5th, 1971 and in operating condition by 
March 27th, 1971, provided that Lizza Industries provides 
the necessary manpower and machinery and transporta- 
tion as required by Ray Lynn and/or the BLH Service- 
man to complete the erection by the March 27th, 1971 
date. 

Very truly yours, 

HOD&E & HAMMOND, INC, 
John R, Diehl, Manager 

Accepted By: 

Lizza Industries, Inc. 
by: Carl Lizza, Jr., Sec’y 
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Exlnbit A, Annexed to Foregoing Complaint 

*Per letter of November 12th, 1968, based upon the 
following conditioiis, the dust collection system for the 
plant mil comply with the New York Air Pollution Code 
as of 2/6/68: 

1. Production rate of 400 TPH with 5% external mois- 
ture removal from the aggregate. 

2. Approximately 5% or less of minus 200 mesh ma- 
terial ill tlie feed to the dryer. 

3. A good grade of fuel oil is used. 

4. The exhauster CFM output is properly adjusted. 

5. The temperature of the gases is in a good operating 
range. (250° to 300°.) 

10,000# H. D. Semi-Portable Asphalt Plant (400 T.P.H.) 

ITEM Description Price 

A. Basic Plant Tower (Less Screen & Bin Unit) 

Fully enclosed hot stone elevator with 18" x 10" 
X 101/^" buckets on ^S-856 chain and 40 HP, 1800 
EPM electric motor. 

Overflow and Oversize Chutes and Storage bin 135 
cu. ft. working capacity Hot Aggregate Weight 
Box, Suspension mounted with 12,000 lb. capacity 
springless dial scale. 

Patented Pressure Injection System with 20HP, 
1800 RPM Injection Pump Motor. 

Asphalt Line Thermometer. 
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Exhibit A, Annexed to Foregoing Complaint 

200 gal. capacity Heated Asphalt Weight Backet 
with counterweighted lever system and 1,000# ca- 
pacity springless dial scale. 

10,000 lb. rated capacity Twin-Shaft Pug Mill Mixer 
with patented externally removable segment liners. 

Jacketed spray bar and plant lower asphalt piping. 

Circulating Hot Oil Jacket on Mixer. 

Air cylinder operation of mixer discharge gate, bin 
gates, weight box gate, asphalt injection valve and 
asphalt bucket filler. 

Eun-around mixer paddle arrangement with Ni-hard 
Mixer tips. 

Fully enclosed mixer drive gear reduction unit. 

Anti-friction bearings throughout. 

200 HP, 1200 RPM Mixer drive motor. 

9 ft. Plant tower legs on 48" piers-foot of hot 
elevator on datum. 

12" plant Scavenger Dust Piping. 

Necessary drives, plant framing, ladders, walk- 
ways and railings. 

60'' X 18 ft. Symons, 3% deck Vibrating Screen 
with 25 HP, 1800 RPM, TEFC, electric motor and 
five (5) compartment, 110 ton capacity Hot Aggre- 
gate Storage Bin. 

Externally heated asphalt bucket. 
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Exhibit A, Annexed to Foregoing Complaint 

Five (5) High Level Bin Indicators — plus five (5) 
Low level indicators. 

Dual asphalt system on tower. 

$120,285.00 

B. Dryer 120" x 40 ft. 

Perfo Lifters 

Spiral Feeding Flights 
Rolled Steel Tires 
Cradle Chain Drum Drive 
Single Flanged Trunnions 
Hot End Cowling 
Seal Ring 

Center Bottom Discharge 

Aggregate Inlet Chute 

Two (2) 75 HP, 1800 RPM Electric Motors 

Anti-friction Bearings 

Dryer Supports 

$56,725.00 

C. Dryer Transport Equipment consists of; 

Three (3) spring mounted axles with Equalizers, 
twelve (12) 20 x 7:50 steel wheels: 9:00 x 20, 
12 ply rating pneumatic tires; air brakes, 5th 
wheel plate and pin. 


$ 5,505.00 


19a-3 


Exhibit A, Annexed to Foregoing Complaint 

D. Oil Burner, Manual Type 

Low Pressure-Air atomizing-Genco Model PP-162, 
100 HP, 3600 EPM electric motor. 

Conical Firebox Avith bammered-in refractory in 
place. 

Ignition cone 

Separate Support Frame 

Fuel Oil Pump ^ 

Combination oil-gas burner included. 

$14,080.00 

E. Automatic Gencontrol FP-162 Bu/rner, 

Upright cabinet, pushbutton start, flame modulat- 
ing controls, indicator lights, temperature recorder 
controller. Auto-manuel switch, Aveatherproof con- 
trol panels, Hi-limit . stack temperature control, 
flame safeguards (for oil only) 

Combination oil-gas Gen-control 

Advance temperature Detector (ATD) in dryer ex- 
haust duct. 

$7,929.00 

F. , Burner Transport Equipment consists of: 

Single Axle, Tavo (2) 11:00 x 20, 12 ply rating 
pneumatic tires (must' be removed when burner 
frame is connected to dryer) 
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Exhibit A, Annexed to Foregoing Complaint 
G-. Dust Collector-'M.oCidi 2126D 

$ 1,050.00 

Two (2) 10' 6" diameter by 18 ft. long horizontal 
cyclones. Dust gathering and transfer screw for 
discharge to boot of hot stone elevator 54" dust 
piping-dryer to exhauster 

Heavy duty exhauster with 200 HP, 1800 EPM 
motor. 

One (1) 7% HP, 1800 EPM motor for gathering 
and transfer screw. 

Stationary frame. 

$38,305.00 

H. Transport Equipment for Cyclones Only 
(Exhauster transported separately) 

Each cyclone will be transported on its own trans- 
port type frame w/ gooseneck, single axle w/ 
single 7 ;00 x 20, 10 ply tires and air brakes. 

$ 3,075.00 

J. Air Compressor 

I 

82 C&M capacity, 130 gal. Air Eeceiver; 110 p.s.i., 
15 HP, 1800 EPM electric motor, magnetic line 
starter. 


$ 2,530.00 
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Exhibit A, Annexed to Foregoing Complaint 

L. Wet Tube Washer-Model 2126-W 

Two (2) 10' 6" dia, x 18 ft. long horizontal tubes. 
84" X 25 ft. stack ; water spray piping and nozzles. 
Stationary frame 

Dry Collector to wet washer dust piping 

$16,535.00 

M. Transport Equipment for Horizontal Tubes 

Each tube will be transported on its own transport 
type frame with gooseneck, single axle with single 
7 :00 X 20, 10 ply tires. 

$ 3,075.00 

N. Water Pump 

Eecirculating type 2" x 3" x 8%", 20 HP, 3600 
RPM, direct coupled electric motor. 

$ 1,740.00 

O. Electrical Control Center 

Electrical Control Center for 3/60/440 volt service- 
includes one (1) weatherproof cabinet mounted on 
Operator’s platform with main breaker and con- 
trols for motors on mixer, hot elevator, screen, 
dryer, injection pump and exhauster. Includes one 
(1) 5 KVA Transformer for 110 volt service. 
Tower motors, (Mixer, hot elevator, screen, injec- 
tion pump) ■ are wired in complete rigid or flexible 
conduit. In-coming power wiring to control cen- 
ter not included. Cables or wiifii’;: h 'i^ 'eon con- 
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trol center and outlaying motors not included; no 
metering section is furnished. Magnetic reduced 
voltage starters for mixer, dryer, burner-blower and 
exhauster only-All other starters are Across-the- 
line. 

Burner-Blower (Mag. R.V. Starter) 

Fuel Oil Pump 

Two (2) Dust gathering and transfer screws 
Dust transfer screw 
Asphalt circulating pump 
Air Compressor (Breaker only) 

Hot oil heater (Breaker only) 

Dust Screw Conveyor 
Water pump 

Multiclone Transfer Screw 


$16,435.00 

P. Trench Type Cable for Interconnection between 
control center and outlaying motor for exhauster, 
(portable cable for exhauster impractical) 

SO&G Cables for - Dryer 

“ “ “ -Burner Blower 

“ “ “ -Fuel OU Pump 

“ “ “ - (2) Dust gathering screws 

“ “ “ -Asphalt Pump 

“ “ “ -Air Compressor 

“ “ “ - Hot Oil Heater 

“ “ “ -Water Pump 

“ “ “ Multiclone Transfer Screw 


$3,405.00 
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Q, Model 117-9; 9VGB-10T Multiclone with wear 
shields on first row outlet tubes, bolted inlet 
and outlet connection, special BLH hopper outlet 
flange, and bolted hopper. 

$25,519.00 

R. For-Four (4) Hot Bins Only 

Wiscel fully automatic preset type asphalt batch- 
ing unit; controls the weight of five (5) aggregates, 
one (1) dust and one (1) asphalt; empties the ag- 
gregate weigh box; controls a specified dry mix 
cycle; empties asphalt weight bucket; controls a 
specified wet mix cycle; opens the mixer gate; 
dumps the complete load and closes the mixer gate. 

Includes one (1) set presets under lockable glass 
door and material in a suspension compensators 
for Seven (7) materials, five (5) aggregates, one 
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(1) dust, one (1) asphalt; includes truck size batch 
selector counter, selector switch for 1 of 2 asphalts ; 
total batch counter. Also included are provisions 
for future addition of Ticket Printer or strip chart 
recorder, at which time scale heads must be re- 
turned for alterations. 

Ten (10) Hi-Lo Bin lights 

Load Counter (Req^uired in New York State) 

$10,080.00 

For Punch Card Kit with Plastiek lockable win- 
dow; 100 pre-printed heavy plastic cards and hand 
punch. 

$2,780.00 

Ticket Printer (NCR Type) --with individual tick- 
ets, electro-mechanical ticket printer employs an 
NCR printing device with 10' of cable Avith plug 
and receptacle connections. 

Printed mounted on separate control enclosure. In- 
cludes Digital 24 hour clock with Adsual readout; 
printer prints cumulative weights of Aggregates, 
weight of asphalt, cumulative batch totals and final 
load total. Also includes 10,000 sets of five (5) 
Part individual feed pre-numbered tickets — ^Avith 
Tare Printing. 

$12,395.00 

T. 35' X 10' House Trailer for BLH-Madsen Asphalt 
Plant with gas/oil furnace, floor registers; Double 
5/8" plywood floor with Vinyle Asbestos tile; re- 
inforced frame. Control room approximately 10' 
X 20'6" office room 10' x 10', including space for 
wash room, fluorescent light fixtures in control room 
and office room. 
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Four (4) wheels on tandem axle with 12 volt elec- 
tric brakes; towing Idt consisting of 2-5/16" hitch 
ball, brake controller and six (6) pole plug con- 
nector set; breaker box with 'main breaker; two 
(2) exterior doors, 32^ x 78" with pull out steps, 
white aluminum exterior with expansion joints; 
quick disconnect panel; closet 1%' x 4' and two 
(2) exliaust fans. Complete washroom with sink, 
stool, water heater, and medicine cabinet. Air con- 
ditioning- two (2) 1 ton, 230 volt, 1 phase wall 
mounted units (these units require, and price in- 
cludes, 15 KVA transformer mounted in control 
center in lieu of 5 KVA transformer normally sup- 
plied) 

Cabinet for Ticket Printer 

$7,210.00 

U. Installation of Automatic Batching System 

Includes mounting remote dial heads and operator’s 
console; fabricated pedestals for asphalt and ag- 
gregate dial heads; installation in interconnecting 
mring between console scale heads and quick dis- 
connect panel. 

Over & Under Check 

$1,540.00 

Installation of Automatic Burner Control 

Includes mounting of console unit and wiring to 
quick disconnect panel. 

Installation of Remote Control Cabinet for Syn- 
tron Feeders. 

Includes mounting of cabinet and wiring to quick 
disconnect panel. 
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Installation of Remote Pushbutton Station 

Includes mounting of cabinet and wiring to quick 
disconnect panel. 

$1,345.00 

V. Remote Application for BLH-Madsen Asphalt 
Plants. 

For remote application of the automation unit 
within 50' of the Centerline of the Tower - Includes 
junction box on tower unit ; special cable with quick 
disconnects; also includes two (2) remote dial heads. 

For remote application of the Syntron Feeder con- 
trol cabinet within 50' of the centerline of tower- 
includes portable power cable with quick discon- 
nects from the electrical control center to the re- 
mote location. 

For remote application of burner control unit within 
50' of centerline of tower-includes cables to burner 
and control center with quick disconnects. 

For a remote pushbutton station located within 50' 
of tlie centerline of the tower - includes pushbutton 
for all motors with plant, cable to electrical con- 
trol center of tower and quick disconnects. 

$7,385.00 

W. Two (2) Detroit Diesel Engine Generator Sets; 

480 volt, 3 phase, 60 Hertz, One (1) 400 KW Model 
#7163-7305 16V-71T and one (1) 350 KW, Model 
#7163-7000; 16V-71 includes engine generator set 
with 3%, Governor and ±1% Voltage Eegulation; 
air cleaner; radiator and core guard 125°F. Max. 
air temp., bloAver fan and guard, safety controls 
and gauges for Hi-water temperature low oil pres- 
sure; low fuel pressure; sub-base and fuel tank, 
electric starter; electric starting generator; fuel 
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priming pump where needed, sheet metal housing, 
side doors, exhaust pipe and rain cap, and switch 
board to include AC Ammeter, A.C. Voltmeter, 
Combination Ammeter Voltmeter switch, voltage 
adjust rheostat, main line circuit breaker, shunt 
trip, frequency meter and hourmeter. 

$68,040.00 

X. Cold Aggregate Feed System consists of five (5) 
10' X 14' Portable “in-line” Cold Feed Compart- 
ments. Capacity of each compartment 50 tons. 
Total capacity 250 tons including Transport Type 
Frame, Bins, 30" gathering conveyor, drive, starters 
and breakers installed in plant control center. 

Five (5) F440 Syntron Feeders (w/standard “C” 
Controller) 

Syntron Controls for individual and master con- 
trol for four (4) Syntrons. 

Breaker and Sequential Contactor for Syntrons 
mounted in plant control center. 36" x 80' inclined 
conveyor to dryer includes Plylon 3-ply belt, speed 
reducer drive, 20 HP, 1800 EPM motor with neces- 
sary “A” frame supports and starters and breakers 
for inclined cold feed conveyor installed in plant 
control center. 

Includes Remote Application of the Syntron Feeder 
Control Cabinet within 50' of the centerline of the 
tower with portable power cable and quick discon- 
nects from the electrical control center to the re- 
mote location. • 

$40,995.00 

Z. TBW-25, 25,000 gal. Portable Asphalt Tank in- 
cludes 4" asphalt circulating pump. 


$26,400.00 
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AfEdavit of Lester Kissel, Dated May 29, 1973. 

UNITED STATES DISTRICT COURT, 
Southern District of New York. 


BLH, Incorporated, 
against 


Plaintiff, 


Hodge & Hammond, Inc., 


Defendant. 


State of New York, 

County of New York, ss : 

Lester Kissel, being duly sworn, deposes and says: 

1. I am of counsel to the firm of Seward & Kissel, at- 
torneys for plaintiff BLH, Incorporated (“BLH”), and 
am familiar with the facts of this action. I make this 
affidavit in opposition to defendant’s motion for an order ; 

(1) pursuant to Rule 14 of the FRCP to obtain leave to 
serve and file a third-party summons and complaint 
against Lizza Industries, Inc., and its subsidiary, Mid- 
hampton Asphalt Corp. (both hereinafter named “Lizza”), 

(2) dismissing the complaint and (3) requiring plaintiff 
BLH to remove to this Court an action pending in the 
Supreme Court of the State of New Yorlc, County of 
Nassau (the “Nassau action”), and (4) alternatively re- 
questing (in an affidavit, not in its notice of motion) to 
stay this action pending a determination of the Nassau ac- 
tion. 

2. Defendant Hodge & Hammond, Inc. (“H&H”) is not 
and never was an agent of plaintiff BLH. The only re- 
lationship between plaintiff and defendant, when it ex- 
isted, was this: plaintiff sold certain of its products to 
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defendant H&H. It, in turn, as an independent contractor, 
sold these products, manufactured by plaintiff, within a 
limited territorial area. Pursuant to the establishment 
of this relationship, plaintiff and defendant entered into 
a “Distributor’s Agreement” (the “Agreement”) on March 
15, 1969 and subsequently amended on August 1, 1970. 
Paragraph 20 of that Agreement specifically states that 
defendant lacks any authority to act as an agent of plain- 
tiff: 

“Independent Contractor : Distributor [H&H] 
shall at all times act as independent contractor and 
shall not transact any business in the name of the 
Company [BLH], or obligate the Company in any 
manner, character, or description. This Agreement 
shall not be construed as constituting Distributor as 
an employee or agent of the Company, for any pur- 
poses whatsoever, and the Agreement does not vest 
Distributor Arith the power or authority to make ad- 
justments with customers on behalf of the Com- 
pany or othenvise bind or obligate the. Company in 
any respect Avliiatsoever.” 

Under this Agreement, plaintiff contracted directly with 
defendant to sell certain products to defendant. Defend- 
ant in its capacity as an independent contractor would 
then, at its option, contract directly with third-parties to 
sell these products. 

3. Pursuant to this Agreement, plaintiff entered into 
two separate contracts of sale Avith defendant. In or 
about January of 1971, plaintiff sold and delivered a 
10,000 pound asphalt plant to defendant, and, on infor- 
mation and belief, this plant has been in operation for 
more than two years. Defendant, however, has not made 
full payment for this plant and owes plaintiff $74,871.45. 

and deliA-^ered a 

v>,000 pound asphalt plant to defendant. This plant 
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also, on. information and belief, has been in operation for 
more tlian two years. Although neither defendant nor 
anyone else has complained about the operatioii of this 
plant, defendant has paid plaintiff nothing for it. De- 
fendant has owed plaintiff $218,429.30 for this plant for 
more than two years. Thus, plaintiff, a Delaware cor- 
poration, commenced this action against defendant, a 
Xew York corporation, for $293, ,300.75, the total amount 
owing for both of these asphalt plants. 

4. Defendant by separate contracts of sale between only 
itself and Lizza, sold these two asplialt plants to Lizza. 
One of these contracts Is annexed as an exhibit to de- 
fendant’s motion. Plaintiff was not a party to either 
of these contracts. 

5. Defendant asserts by its motion and ansAv-er in this 
action that there was no contractual relationship be- 
tween plaintiff and defendant, that defendant did not act 
in the capacity of a purchaser, but rather, as an agent for 
plaintiff and mei’ely received these asphalt plants as a 
conduit to Lizza. 

G. Lizza, a New York corporation, commenced the Nas- 
sau action against defendant H&H on May 31, 1972, by 
service of a summons Avithout a. complaint, but- merely 
left a copy of the summons for BLH Avitli defendant 
H&H. Defendant H&H, hoAvever, Avas not BLH’s agent 
for serA'ice of j)roeess. 

7. BLH demanded a copy of the complaint in the Nas- 
sau action from plaintiff Lizza in September of 1972, but 
no copy Avas served on BLH and plaintiff Lizza defaulted. 

8. On January 3, 1973, plaintiff commenced this ac- 
tion against defendant. Thereafter, on January 26, 1973, 
plaintiff Lizza, although in default, seRt a copy of the 
complaint in the Nassau action to BLH. 
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9. Since Lizza was more than three months in default 
in responding to BLH’s demand for the complaint, BLH 
returned the complaint. Plaintiff Lizza moved to compel 
.BLH to accept it and BLH, contending that Lizza did 
not obtain personal Jurisdiction over it, cross-moved to 
dismiss the Nassau action. The decision on that mo- 
tion, a copy of which is annexed as Exhibit A, determined 
that defendant H&H was not an agent of BLH for serv- 
ice of process hut referred the motion for a hearing to 
determine the identity of a Harold Hughes. Mr. Hughes 
was the individual at H&H’s corporation with whom the 
process server left the copy of Lizza’s summons, for BLH. 
The process server, in his affidavit of service, described 
liiin as a managing agent of BLH. Mr. Hughes, how- 
ever, was merely an employee of defendant H&H and, 
like H&H, was not an agent of BLH for service of 
process, The hearing that will determine his identity has 
not as yet been held. 

10. Lizza alleges in the Nassau action that defendant 
H&H represented to Lizza it was an agent for BLH, 
that Lizza had a Avritten contract with H&H for the 
purchase of a 10,000 pound asphalt plant and that war- 
ranties and representatior-j made to Lizza by defendant 
H&H, pursuant to their contract, Avere not fulfilled. 

11. I therefore respectfully request that defendant’s 
motion be denied. 

(SAvorn to by Lester Kissel, May 29, 1973.) 
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Kissel— Order. 

SUPREME COURT, STATE OF NEW YORK, 
Nassau County, 


Special Term, Part 1. 


Present : 

Hon. Bernard McCaffrey, Justice. 


Lizza Industries, Inc., and Midhampton Asphalt Corp., 


against 


Plaintiffs, 


Hodge & Hammond, Inc., and Bald’vv'in-Lima-Hamilton 

Corporation, 

Defendants. 

Index Number 3396, 1973 


Motion Date March 16, 1973 

Motion Cal. Number 38 & 39 

The following papers numbered 1 to read on 

this motion to compel acceptance of complaint and cross 
motion to dismiss action 

Papers 

Numbered 

Notice of Motion 
Cross Motion 

Upon the foregoing papers it is ordered that this mo- 
tion by plaintiffs for an order compelling defendant, 
Baldwin-Lima-Hamilton Corporation (BLH), to accept 
late service of their complaint and the cross-motion by 
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that defendant for an order dismissing the action are 
both respectfully referred to Special Term, Part II of this 
Court for hearing and determination. 

The cross-motion asserts as alternative grounds for 
dismissal the Court’s lack of personal jurisdiction (CPLR 
3211 [a] 8) and plaintiffs’ failure to serve the complaint 
witliin the time prescribed (CPLR 3012 [b]). 

The attack upon the Court’s jurisdiction is based upon 
the contention by defendant, BLH, supported by docu- 
mentary evidence, that defendant, Hodge & Hammond, 
Inc. (H & H), at whose office the summons was pur- 
portedly served on BLH, was not an agent authorized 
to accept service on its behalf. Wliile the argumentative 
affidavit of plaintiffs’ attorney, submitted in opposition 
to the cross-motion, is insufficient to establish an agency 
on the part of H & H, an examination of the affidavit of 
purported service of the summons reveals that one Harold 
Hughes, and not H & H, was alleged by the process 
server as the managing agent of defendant, BLH. Since 
the papers, submitted in support of the cross-motion, 
are silent as to the status of Mr. Hughes, the Court con- 
siders a hearing on the issue of jurisdiction to be war- 
ranted. 

If it should be determined, after a hearing, that the 
Court does lack personal jurisdiction of defendant, BLH, 
the subject of plaintiffs’ motion would be rendered moot. 
For that reason the motion, as well as the cross-motion, 
is being referred to Special Term, Part II. 

Subject to the approval of the Justice presiding at 
Special Term, Part H, the hearing shall be conducted on 
April 9, 1973 at 9:30 A.M. 

Dated 3-23-73 


J. S. C. 
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1973. 

UNITED STATES DISTRICT COURT, 

SouTHEHN District of New York. 

State of New York, 

County of Nassau, ss: 

Leland Stuart Beck, being duly sworn deposes and 
says : 

That I am of counsel to Paul V. Rudden the attorney 
for the defendant in the above captioned matter. I ma.ke 
this affidavit in answer to the affidavit of Lester Kissel, 
Esq. sworn to May 29, 1973. 

In his affidavit, Mr. Kissel makes reference to an 
Order of Judge Bernard F. McCaffrey of the Supreme 
Court of the State of New York which refers a motion 
by the plaintiffs in tliis action to Special Term Part II 
of the Supreme Court of Nassau County for a hearing. 
At the present time, there has been no order dismissing 
the complaint of Lizza Industries, Inc. et al. against 
the plaintiffs in this action, which case is presently 
pending before the Supreme Court of Nassau County. 

Wliat Mr. Kissel’s affidavit fails to reveal is informa- 
tion which his office has communicated to me since the 
early part of May, 1973. The plaintiff in this action has 
accepted service of process in the State Court action and 
has requested an extension of time until June 13, 1973 to 
interpose an anwer in the State Court proceedings. At 
the time that the plaintiff in this action appears in the 
State Court action as a defendant, the issues to be re- 
solved in this litigation will be before a convenient forum, 
the Supreme Court of the State of New York held in 
and for Nassau County. 

Mr. Kissel, raises issues before this Court which are 
already before the Supreme Court of Nassau County; 
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to wit: whether or not the original service of process 
on the plaintitf by Lizza Industries, Inc. was proper. 
In view of the subsequent service upon the plaintiff 
herein by Lizza Industries, Inc. and their intention to 
appear in that State Court action such issues are clearly 
moot. 

It must be obvious from the mere recitation of the 
nature of this action that Lizza Industries, Inc. and- 
Midhampton Asphalt Corp. are necessary parties to any 
litigation which will resolve the issues raised in this 
case. The whole issue to be determined in this case is 
whether the machinery delivered by the plaintiff to Lizza 
Industries, Inc. and Midhampton Asphalt Corp. per- 
formed as warranted by this plaintiff. 

Wherefore, it is respectfully requested that the r*;Otion 
made by the defendant for necessary relief in order to 
insure that all of the necessary parties are before one 
convenient forum be granted. 

(Sworn to by Leland Stuart Beck, May 30, 1973.) 
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Opinion of Judge Charles Metzner, Dated November 
14, 1973, on Plaintiff’s Motion for Summary Judg* 
ment. 

UNITED STATES DISTRICT COURT, 
Southern District of New York. 

Metzner, D. J, : 

Plaintiff seeks summary judgment or at least partial 
summary judgment against defendant. 

On March 15, 1969, the parties entered into what is 
denominated as a “Distributor’s Agreement.” However, 
that agreement clearly states that the plaintiff granted 
to thie defendant “the right to purchase for resale.” It 
further provided that the defendant “shall at all times 
act as independent contractor,” and that this “Agree- 
ment shall not be construed as constituting Distributor 
[defendant] as an employee or agent of the Company 
[plaintiff] for any purposes whatsoever . . . .” One of 
the product lines which the defendant had the right 
to purchase for resale is the “BLH Line Madsen Asphalt 
Equipment.” Attached to the agreement as Exhibit 
“A” is a schedule of the discounts for “BLH-Madsen 
Asphalt Plants.” 

Plaintiff presents two claims upon which he seeks re- 
covery. The first is for the balance of the purchase 
price on the sale of a large asphalt plant concerning which 
there is prior litigation pending in the New York Su- 
preme Court in Nassau County. The parties here are 
co-defendants in that action. The defendant here has 
interposed a cross claim in the slate court action. Since 
the issues regarding this large asphalt plant will be de- 
termined in that action, I see no reason for this court, 
in an action instituted six months later, to interfere 
Avith those proceedings. If nothing else, Uiis is a decision 
dictated by sound judicial administration, and the motion 
addressed to the first claim is denied. 
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1978, on Plaintiff’s Motion for Summary Judgment 

The second claim relates to a smaller asphalt plant 
for which plaintiff alleges the entire purchase price is 
due. This plant is not the subject of the cause of action 
in the Nassau County proceeding, and presents a dif- 
ferent problem. No complaint about the performance 
of this plant has been made. 

The president of defendant corporation has submitted 
an affidavit in which he states that his corporation does 
not stock or service or have any technical experience 
in connection with asphalt plants, and that “whatever 
our relationship may be in the sale of machinery that 
we stock and inventory, the relationship between Bald- 
Avin Lima Hamilton and Hodge & Hammond for the 
purpose of the sale of asphalt plants was strictly one 
of manufacturer and salesman.” 

This statement completely negatives the express word- 
ing of the contract. No explanation for the variance is 
furnished by defendant. . I gather that despite the use 
of the words “Madsen Asphalt Equipment” in the body 
of the agreement, and “Madsen Asphalt Plants” in the 
schedule attached to the agreement, the parties are 
speaking about the same product line. That being so, 
and the defendant makes no point of the diffierence in 
wording, the motion for summary judgment on the sec- 
ond claim is granted. 

So ordered. 

Dated: New York, N. Y. 

November 12, 1973 

CHAELES M. METZNER 
V. 8. D. J. 


Notice of Motion for Summary Judgment. 
UNITED STATES DISTRICT COURT, 
SouTHEKiv’' District of New York. 

Please Take Notice that upon the annexed affidavit of 
James B. M. McNally, sworn to September 7th, 1973, the 
pleadings, and the annexed exhibits, the undersigned will 
move this Court before United States District Court 
Judge Charles M. Metzner in Room 2210 of the United 
States Courthouse, Foley Square on the 17th day of Sep- 
tember, 1973 at 10 a.m. for an order, pursuant to Rule 
56 of the Federal Rules of Civil Procedure, granting: 

1. Summary judgment in favor of plaintiff and against 

defendant, or • . 

2. Partial judgment in favor of plaintiff against de- 
fendant, or 

3. A preference for the trial of this case. 

Please Take Further Notice that answering affidavits 
shall be served at least three (3) days before the time 
of the hearing of said motion. 

New York, New York 

September 7th, 1973 

SEWARD & KISSEL 
Attorneys for PlainUff 
63 Wall Street 
New York, New York 10005 
To: 

Paul V. Rudden 
By Leland Stuart Beck 
Attorneys for Defendant 
288 Old Country Road 
Mineola, Long Island, New York 
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Affidavit of James B. M. McNally in Support of Motion 
for Summary Judgment. 

UNITED STATES DISTEICT COUET, 
Southern District of New York. 

James B. M. McNaixy being duly sworn deposes 
and says: 

1. That he is an attorney and counsellor at law duly 
admitted to practice as such and is counsel to Seward 
& Kissel, attorneys for the plaintiff, and makes this 
affidavit upon his personal knowledge. 

2. That in or about January 1971 plaintiff sold and 
delivered to the defendant one 10,000 pound asphalt 
plant (hereinafter referred to as the “large plant”) 
which defendant accepted. 

3. Defendant made partial payment for said large plant 
but still owes plaintiff the sum of $74,871.45. 

4. That in or about April 1971 plaintiff sold and 
delivered to defendant one 6,000 pound asphalt plant 
(hereinafter referred to as the “small plant”) which de- 
fendant accepted. 

5. Defendant has refused to pay for said small plant 
and owes plaintiff $218,429.30. 

6. The summons and complaint herein were filed on 
January 1, 1973. 

7. Defendant served its answer to the complaint and 
issue was joined on February 22, 1973. Defendant does 
not deny the purchase of the two plants referred to in 
tliis affidavit but states that the defendant acted as 
the exclusive sales agent for a disclosed principal, the 
plaintiff herein, and therefore ihe defendant is not 
indebted to the plaintiff. In othur words, the sale was 
made to third-parties and defendant acted as an agent 
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in that sale. Defendant’s answer, Exliibit B attached 
hereto, paragraph 2, 3, and 4. 

8, Further in the answer the defendant alleges that 
a claim has been made against it to the effect that 
the plants were sold to Lizza Industries, Inc. and Mid- 
hampton Asphalt Corp. by the plaintiff herein and that 
one plant was defective. This claim was made in an 
action pending in the Nassau County Supreme Court. 
There is no allegation of a defect in the plants made 
hy defendant on its own behalf. Further, the alleged 
claim by Lizza Industries, Inc. and Midhampton Asphalt 
Corp. refers only to the large plant. There is no claim 
by anyone of a d'Cfect in the small plant. See answer 
of defendant attached hereto paragraph 4, Exhibit B. 

9. Attached hereto, as Exliibit, A, is a copy of a 
“Distributor’s Agreement” between the plaintiff herein 
and the defendant, entered into on March 15, 1969 and 
amended on August 1, 1970. Attention is specifically 
called to Paragraph 20 of this Agreement which states: 

“Independent Contractor: Distributor [Hodge & 
Hammond, Inc.] shall at all times act as inde- 
pendent contractor and shall not transact any busi- 
ness in the name of the Company [BLH, Incorpo- 
rated], or obligate the Company in any manner, 
character, or description. This Agreement shall 
not be construed as constituting Distributor as an 
employee or agent of the Company, for any pur- 
poses whatsoever, and the Agreement does not vest 
Distributor with the power or authority to make ad- 
justments with customers on behalf of the Com- 
pany or otherwise bind or obligate the Company in 
any respect whatsoever.” 

Attention is also called to the third paragraph, page 2 
of an amendment part of Exhibit A which contains the 
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following language. BLH (the plaintiff herein) “shall not 
be obligated or liable for direct, indirect or consequential 
damages with respect to the sale or use of the product.” 
The conclusory statement of agency avails the defendant 
notliing. The relationship between the parties is clearly 
set forth in the Agreement annexed. Paragraph 20 
thereof delineates with great care the nature of the rela- 
tionship. There is not a single denial of the purchase 
by the defendant of the plants, nor is there a single 
statement by the defendant of an alleged claim of defect. 
The only claim of defect is that referred to by Lizza 
Industries, Inc. and Midhampton Asphalt Corp. in a 
Nassau County Supreme Court action and that alleged 
claim refers only to the large plant. The plaintiff herein 
has no contractual relationship directly or indirectly with 
either of those corporations. 

10. The purchase order for the large plant, Exliibit 
C, which order is supplementary to the Agreement herein 
referred to, is purchase order No. S5508 and dated Au- 
gust 5, 1970. This purchase order is on the letterhead 
of the defendant Hodge & Hammond, Inc., Construction 
Equipment, 720 Garrison Avenue, New York 59 New 
York and is directed to Baldwin-Lima-Hamilton Corp. 
(the former name o^the plaintiff herein). Box L, Lima, 
Ohio. The purchase" order consists of three pages set- 
ting forth terms of payment which are outlined on page 
three thereof: 

Terms of Payment: 

10% on signing of order 
70% when last car arrives at siding 
20% due 60 days from shipment provided NY Air 
Pollution & Automation approval has been re- 
ceived. 

3% Cash on entire Net Price. 
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Plaintiff’s acknowledgment of the purchase order, includ^ 
ing shipping instruction, is dated August 12, 1970 and de- 
fendant’s acceptance of plaintiff’s terras of sale is dated 
September 10, 1970. 

11. The purchase order for the small plant, Exliibit 
D is purchase order #85558 dated the 18th day of Febru- 
ary 1971. Acceptance is dated February 19, 1971. 

12. There is absolutely no defense to plaintiff’s claim 
and the plaintiff therefore respectfully requests sum- 
mary judgment in the full amount of $293,300.7u. 

13. In any event, there is no claim whatsoever of de- 
fect with reference to the 6,000 pound asphalt plant (the 
small plant) by anyone. Without withdrawing our claim 
for summary judgment in full, and in the event the 
Court feels there is a question of fact involved (which 
we cannot see) in regard to the large plant, we respect- 
fully ask this Court to grant partial summary judgment 
in reference to the small plant. 

14. We call attention to the fact plaintiff entered into 
two separate contracts of sale with this defendant. In 
or about August, 1970 plaintiff sold and delivered the 

10.000 pound asphalt plant, referred to as the large 
plant, to defendant. This plant has been in operation 
for more than two years. Defendant has not made full 
payment and owes plaintiff $74,871.45 on this sale. In 
or about February, 1971 plaintiff sold and delivered the 

6.000 pound asphalt plant referred to as the small plant 
to defendant. This plant has been in operation for more 
than two years. No one has made any complaint about 
the operation of this plant. Defendant has paid plaintiff 
nothing for it. Defendant has owed plaintiff $218,429.30 
on this plant for more than two years. 
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In the aggregate the defendant owes this plaintiff 
$293,300.75 for hoth of these plants which have been in 
constant use for two years. 

15. Annexed as Exhibit E is the answer of the’^defend- 
ant herein in the action pending in the Supreme Court, 
Nassau County between Lizza Industries, Inc, and Mid- 
hampton Asphalt Corp., plaintiffs against the plaintiff 
and the defendant herein. Paragraphs 12-21 inclusive 
of said answer have reference to the 10,000 pound asphalt 
plant, the large plant, purchased by the defendant in 
August 1970. The invoice price of said machine to the 
defendant herein, as appears from Exhibit C, is 
$412,161.00. Paragraph 19 of said answer alleges that 
Lizza Industries, Inc. is indebted to this defendant for 
said machine in the sum of $456,484.85 on which it has 
received (Paragraph 20) the sum of $366,000.00, and 
(paragraph 22) that Lizza is indebted thereon in the sum 
of $90,484.85. 

16. Annexed as Exhibit P is plaintiffs statement of 
defendants account showing the charges, payments, and 
credits, as well as the due dates of the various items. 
The balance sho^vn thereon is $293,770.20, from which 
has been excluded excise taxes resulting in the amount 
demanded in the complaint of $293,300,75. Repeated de- 
mands have been made for payment of the balance herein 
which have been refused principally on the ground that 
the defendant characterizes itself, without legal basis, as 
plaintiff’s agent, and because of various complaints made 
by the defendant’s customer, Lizza, wholly unrelated to 
the 6,000 pound asphalt plant (small plant) which is the 
subject of the second cause of action. The alleged claims 
of the defendant’s said customer relate solely to the 
10,000 pound asphalt plant (large plant) the subject of 
the first cause of action. 
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17. The defendant by its agreement with the plaintiff 
hereto annexed as Exhibit A is precluded from any claim 
for damages other than the cost of repairing defects. 
No compensatory damages may he awarded to the de- 
fendant under the express provisions of said agreement 
quoted at paragraph 2, page 2 of the amendment to Ex- 
hibit A. Moreover, the defendant has failed'^to assert 
any claim for breach of warranty to this defendant. 

18. Further, this is a relatively simple good sold and 
delivered case which plaintiff intends, if possible, to prose- 
cute with vigor and dispatch. It is our respectful sub- 
mission, therefore, that in the event relief by way of 
summary judgment is denied, that plaintiff, by way of 
alternate relief, be accorded a trial preference in the 
exercise of discretion and in the interests of justice. 

19. The defendant herein has moved before this Court 
in this action for the following relief: 

a. Dismissal of our complaint. 

b. Removal of the Nassau County action to this Court. 

c. Filing and serving of a third-party summons and 
complaint. 

d. Stay of this United States District Court action 
(See affidavit of Leland Stuart Beck, verified Febru- 
ary 21, 1973.) 

Said motion is suh judice, and, in our opinion, reflects de- 
fendant’s intention to delay disposition of this action 
on the merits. 

Wherefore plaintiff requests the relief as prayed for 
above. Permission to argue requested by plaintiff. 

(Sworn to by James B. M. McNally, September 7, 
1973.) 


Exhibit A, Annexed to Affidavit of James B. M. McNally 

—Agreement. 

(See opposite page.) 



Ebchibit B, Annexed to Affidavit of James B. M. 
McNally— Answer. 

...f 

i 

Smne as Answer printed supra, pages 8a and 9a. 
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— Letter, Dated August 12, 1970. 

August 12, 1970 

Hodge & Hammond, Inc.,,. 

728 Garrison Ave. 

New York, N. Y. 10474 

Subject: 10000# Asphalt Plant 

Your Purchase Order No. S-S508 
Sales Order No. 56487-70 (S/N 616) 

For: Lizza Industries 

Gentlemen : 

Your subject order has been accepted and entered 
as shown on the enclosed acknowledgment copy, de- 
scribing and pricing the equipment to be furnished. Terms 
of payment, destination, shipping date and shipping 
instructions are also shown. We appreciate your order 
and are proceeding at once with its manufacture. In 
order to avoid any misunderstanding or confusion, how- 
ever, we ask that you carefully read your acknowledge- 
ment as well as the following points of clarification 
and let us have your acceptance by signing and return- 
ing the duplicate copy of this letter immediately: 

1. BLH is to furnish only these items and equipment 
specified on the enclosed acknowledgement. 

2. If this is a different model plant from any that 
you, as a distributor, have installed, we would furnish 
a service engineer to supervise the complete erection with 
the following stipulations. 

All foundations must be in. 

All material furnished by BLH must be at the 
job site. 

All material such as piping, wiring, pumps, 
tanks, electrical supply, fuel supply, etc. that is 
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to be furnshed by the customer must be readily 
available and a crew of approximately six men, 
plus an electrician and adequate equipment to 
complete installation. This will enable plant to 
be erected in a reasonable length of time barring 
weather conditions or other unforseen problems 
which might arise. 

If for any reason the man works a week or ten 
days and any material shortage, beyond the con- 
trol of BLH, exists which hampers the erection, 
the service representative will instruct the dis- 
tributor’s personnel on further erection procedures 
and will then leave the job site. He will then, 
return at the time that the material difficulties 
are overcome. 


The erection of an asphalt plant that has not had 
proper coordination of material prior to the start of 
the erection can go into six or eight weeks time and this 
IS something that we must discourage. 

3. BLH assumes no responsibility for negotiations be- 
tween you and customer, or others, for work or ma- 
terials pertaining to the erection, installation and ac- 
ceptance of the plant and components. 


4. BLH will furnish foundation and layout drawings 
(plan-view and elevation) of the plant. The design and 
installation of foundations to suit local topography and 
building codes is the responsibility of others. BLH as- 
sumes no responsibility for equipm.ent furnished by 
others, not furnished by BLH, that may be shown on 
the layout drawings, Schematic wiring and piping draw- 
mgs will be provided for equipment furnished by BLH. 

lant elevation drawings show driveway clearance under 
the mixer, foundation height, length of tower legs and 
relation of plant and components to datum. Any change 

from the dimensions shown will be at an additional 
price. 


Exhibit C, Anenxed to Affidavit of James B. M. McNally I 

5. Compliance with State, Local or Municipal Specifica- 1 
tions and/or building codes is not guaranteed in this I 
proposal until such specifications and/or codes are sub- | 
mitted to us in detail and agreed to by BLH, at which ; 
time our price may be subject to revision. 

6. When a bonafide order has been placed for a 

BLH-Madsen Asphalt Plant and entered into pur pro- 
duction schedule, should this order be cancelled there \ 
will be a cancellation charge made of 3% of the total | 
list price. < 

7. As indicated on your order, as well as the enclosed I 

acknowledgement copy, this plant is to comply with the 
New York State Air Pollution Code, dated February ; 
8, 1968. It is also to comply witli New York State ; 
specifications on automation. i 

Our compliance with the Air Pollution Code is based 
on a plant production rate of 400 TPH, 5%. external 
moisture removal and 4 to 5% minus 200 mesh material 
in the aggregate. j 

Our plant will produce 400 TPH of a normal asphaltic i 
concrete mix. However, we can not guarantee a constant 
400 TPH rate of production on all of the several New j 
York State specification mixes. For instance, production ‘ 
may be reduced if a high percentage sand mix is being 
made. If you will provide us with the various mix : 

specifications to be produced, we can give you the cor- 
responding production rates to be expected. i 

8.. Your order specifies the plant is to be shipped to I 

arrive at the destination site by February 5, 1971. We 1 

have scheduled your order for shipment February 1, 
1971 or sooner. We can not guarantee the arrival date 
at the destination. 

9. Your payment terms are as we agreed, with one j 
exception. We understood, and have so indicated on I 
your acknowledgement copy, that the final payment of I 
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20% is due 59 days from date of shipment, or when the 
plant IS approved by New York State authorities on 
automation and air pollution, whichever comes first. This 
last IS merely to avoid any substantial delay in final 

payment, if the authorities take longer than 60 days 
tor approval. 

Your prompt response, indicating your acceptance of 
the order as entered, along with the above points, wiU 

avoid delay in placing your order in our production 
schedule. 

We also request that you forward your confirming pur- 
chase order indicating complete shipping instructions at 
your earliest convenience. 

Very truly yours, 

Baldwin-Lima-Hamilton Corporation 

Lima Division 
Ray Hahn 

Sales Order Department Supervisor 

RH:ka 

cc: Mr. A. D. Bellows 
Service Department 
Mr. Ray Lynn 
End. 


Accepted: * (See Below) 

Hodge & Hammond, Inc. 
Distributor 

By L. F. Hammond Jr., Vice Pres. 
Date; 9/10/70 
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HODGE & HAMMOND, Inc. 

CoNSTBTJCTidN Equipment 
.. 720 GarrisoN Avenue 

New York 59, N. Y. 

. , Phone Kilpatrick 2-2400 

Att:.,.Mad8op, Sales Dept. 

Tq; Baldwin-Linia-Hamilton. Corp. 

Box L 

Lima, Ohio #45802 

Order No. S5508 
Date August 5th, 1970 

Ship To : Lizza Industries, Inc. 

(Will advisfi) 

Via: Will advise 

Quantity Name and Description • Price 

Required, Delivery Date See below 

1 New BLH-Madsen 10,000# H. D. 
Semi-portable Asphalt Plant, 400 
TPH and as per specs attached. 

List Price .... f.o.b. Lima, Ohio 469360.00 

Include 400 bbl. Mineral Filler Silo, 
subject to cancellation before 9/1/70. 
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List Price .... f.o.b. Lima, Ohio 8840.00 

Total List Price .. f.o.b. Lima, Ohio 478200.00 

Net Price .... f.o.b. Lima, Ohio 404647.00 

, on Asphalt Plant. 

Net Price .... f.o.b. Lima, Ohio 7514.00 

on 400 Bbl. Mineral Filler Silo 

Total Net Price .. f.o.b. Lima, Ohio 412161.00 


Notes: BLH Serviceman at jobsite from date of plant 
arrival to plant stacked. 

Plant is to produce 400 TPH @5% moisture, 
5% minus 200 mesh material, and guaranteed to 
meet New York State Air Polution and Automa- 
tion specifications. 

Per letter of November 12th, 1968 based upon 
the following conditions, the dust collection sys- 
tem for the plant will comply with the New York 
Air Pollution Code as of 2/6/68. 

1. Production rate of 400 TPH with 5% ex- 
ternal moisture removal from the aggregate. 

2. Approximately 5% or less of minus 200 mesh 
material in the feed to the dryer. 

3. A good grade of fuel oil is used. 

4. The exhauster CFM output is properly ad- 
justed. 

I 

5. The temperature of the gases is in a good 
operating range. (250° to 3(X)°) 
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SMpt. Plant is to be shipped so as to arrive at destina- 
tion siding by Feb. 5, 1971 and in operating 
condition by March 27th, 1971, provided that 
Lizza Industries provides the necessary man- 
power and machinery and transportation as re- 
quired by Bay Lynn and/or the BLH Service- 
man to complete the erection by the March 27th, 
1971 date. 

Terms of Payment: 

10% on signing of order 
. 70% when last car arrives at siding 

20% due 60 days from shipment provided NY 
Air Pollution & Automation approval has been 
received. 

3% Cash on entire Net Price. 

Per (Illegible) 

ITEM Description Price 

A. Basic Plant Tower (Loss Screen & 8 in Unit) 

Fully enclosed hot stone elevator with 18 x 10 
X 10%" buckets on ^3-856 chain and 40 HP, 1800 
BPM electric motor. 

Overflow and Oversize Chutes and Storage bin 
135 cu, ft. working capacity Hot Ag^egate Weigh 
Box, Suspension mounted with 12,000 lb, capacity 
springless dial scale. 

Patented Pressure Injection System with 20 HP, 
1800 BPM Injection Pump Motor. 

Asphalt Line Thermometer. 
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200 gal. capacity Heated Asphalt Weigh Bucket 
with counterweighted lever system and 1,000# 
capacity springless dial scale. 

10,000 lb. rated capacity Twin'-Shaft Pug Mill 
Mixer with patented externally removable seg- 
ment liners. 

Jacketed spray bar and plant tower asphalt piping. 

Circulating Hot Oil Jacket on Mixer. 

Air cylinder operation of mixer discharge gate, 
bin gates, weigh box gate, asphalt injection valve 
and asphalt bucket filler. 

Run-around mixer paddle arrangement with Ni-hard 
Mixer tips. 

Fully enclosed mixer drive gear reduction unit. 

Anti-friction bearings throughout. 

200 HP, 1200 RPM Mixer drive motor. 

9 ft. Plant tower legs on 48" priers-foot of hot 
elevator on datum. 

12" plant Scavenger Dust Piping, 

Necessary drives, plant framing, ladders, walk- 
ways and railings. 

60" X 18 ft. Symons, deck Vibrating Screen 
with 25 HP, 1800 RPM, TEFC, electric motor 
and five (5) compartment, 110 ton capacity Hot 
Aggregate Storage Bin. 

Externally heated asphalt bucket. 
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Five (5) High 'Level Bin Indicators-plus five (5) 
Low level indicators. 

Dual asphalt system on tower. 

$120,285.00 

B. Dryer 120" x 40 ft. 

Perfo Lifters 

Spiral Feeding Flights 
Rolled Steel Tires 
Cradle Chain Drum Drive 
Single Flan|;ed Trunnions 
Hot End Cowling 
Seal Ring 

Center Bottom Discharge 
Aggregate Inlet Chute ' 

Two (2) 75 HP, 1800 Electric Motors 
Anti-friction Bearings 
Dryer Supports 

’ $56,725.00 

C. Dryer Transport Equipment consists of: 

Three (3) spring mounted axles with Equalizers, 
twelve (12) 20 x 7:50 steel wheels: 9:00 x 20, 
12 ply rating pneumatic tires; air brakes, 5th 
wheel plate and pin. 


5,505.00 
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D. Oil Bwmer, Manual Type 

Low Pressure-Air atomizing-Genco Model FP-162 
100 HP, 3600 RPM electric motor. 

Conical Firebox Avith hammered-in refractory in 
place. 

Ignition cone 
Separate Support Frame 
Fuel Oil Pump 

Combination oil-gas burner included. 

$14,080.00 

E. Automatic GenControl FP-162 Burner, 

Upright cabinet, pushbutton start, flame modulat- 
ing controls, indicator lights, temperature recorder 
controller. Auto-manuel switch, weatherproof con- 
trol panels, Hi-limit stack temperature control, 
flame safeguards (for oil only) 

Combination oil/gas Gen-control 

Advance temperature Detector (ATD) in dryer ex- 
haust duct. 


$ 7,925.00 

F. Burner Transport Equipment consists of: 

Single Axle, Two (2) 11:00 x 20, 12 ply rating 
pneumatic tires (must be removed when burner 
frame is connected to dryer) 
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G. Dust Collector -NLoA&i 2126D 

$ 1,050.00 

Two (2) 10' 6" diameter by 18 ft. long horizontal 
cyclones. Dust gathering and transfer screw for 
discharge to boot of hot stone elevator 54" dust 
piping-dryer to exhauster 

Heavy duty exhauster with 200 HP, 1800 RPM 
motor. 

One (1) 1^2 HP, 1800 RPM motor for gathering 
and transfer screw. 

Stationary frame. 

$38,305.00 

H. Transport Equipment for Cyclones Only 

(Exhauster (transported separately) 

Each cyclone will be transported on its own trans- 
port type frame w/ gooseneck, single axle w/ 
single 7 :00 x 20, 10 ply tires and air brakes. 

$ 3,075.00 

J. Air Compressor 

82 OEM capacity, 130 gal. Air Receiver; 110 p.s.i., 
15 HP, 1800 RPM electric motor, magnetic line 
starter. 

$ 2,530.00 

. L. Wet Tube Washer-Model 2126-W 

Two (2) 10' 6" dia. x 18 ft. long horizontal tubes. 
84" X 25 ft. stack; water spray piping and nozzles. 
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Station&i-y frame 

Dry Collector to wet washer dust piping 

$16,535.00 

M. Transport Equipment for Horizontal Tubes 

Each tube will be transported on its own trans- 
port type frame with gooseneck, single axle with 
single 7:00 x 20, 10 ply tires, 

$ 3,075.00 

N. Water Pump 

Eecirculating type 2" x 3^' x 81 / 2 ", 20 HP, 3600 
RPM, direct coupled electric motor. 

$ 1,740.00 

O. Electrical Control Center 

Electrical Control Center for 3/60/440 volt service- 
includes one ( 1 ) weatherproof cabinet mounted on 
Operator’s platform with main breaker and con- 
trols for motors on mixer, hot elevator, screen, 
dryer, injection pump and exhauster. Includes one 
(1) 5 KVA Transformer for 110 volt service. 
Tower motors, (Mixer, hot elevator, screen, injec- 
tion pump) are wired in complete rigid or flexible 
conduit. In-coming power wiring to control cen- 
ter not included. Cables or wiring between con- 
trol center and outlaying motors not included; no 
metering section is furnished. Magnetic reduced 
voltage starters for mixer, dryer, burner-blower and 
exhauster only- All other starters are Across-the- 
line. 
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Burner-Blower (Mag.RV Starter) 

Fuel Oil Pump 

Two (2) Dust gathering and transfer screws 
Dust transfer screw 
Asphalt circulating pump 
Air Compressor (Breaker only) 

Hot oil heater (Breaker only) 

Dust Screw Conveyor 
Water pump 

Multiclone Transfer Screw 

$16,435.00 

P. Trench Type Cable for Interconnection between 


Q- 


control center and outlaying motor for exhauster, 
(portable cable for exhauster impractical) 


SO&O Cables for -Dryer 
« « « 


a 

U 

“ - Burner Blower 

u 

u 

“ -Fuel Oil Pump 

u 

ii 

“ - (2) Dust gathering screws 

ii 

a 

“ - Asphalt Pump 

u 

a 

“ - Air Compressor 

u 

ii 

“ -Hot Oil Heater 

u 

ii 

“ -Water Pump 

u 

a 

“ - Multiclone Transfer Screw 



$ 3,405.00 

Model 

117-9; 

9VGR-10T Multiclone with wear 


shields on first row outlet tubes, bolted inlet 
and outlet connection, special BLH hopper outlet 
flange, and bolted hopper. 


$25,515.00 
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R. For-Four (4) Hot Bins Only 

Wiseel fully automatic preset type asphalt batch- 
ing unit; controls the weight of five (5) aggregates, 
one (1) dust and one (1) asphalt; empties the ag- 
gregate weigh box; controls a specified dry mix 
cycle; empties asphalt weigh bucket; controls a 
specified wet mix cycle; opens the mixer gate; 
dumps the complete load and closes the mixer gate. 

Includes one (1) set presets under lockable glass 
door and material in a suspension compensators 
for Seven (7) materials, five (5) aggregates, one 
(1) dust, one (1) asphalt; includes truck size 
batch selector counter, selector switch for 1 of 2 
asphalts; total batch counter. Also included are 
provisions for future addition of Ticket Printer 
or strip chart recorder, at which time scale heads 
must be returned for alterations. 

Ten (10) Hi-Lo Bin lights 

Load Counter (Required in New York State) 

$10,085.00 

For Punch Card Kit with Plastic lockable win- 
dow; 100 pre-printed heavy plastic cards and hand 
punch. 

$ 2,780.00 

Ticket Printer (Nor Typej-with individual tickets, 
electro-mechanical ticket printer employs an NCR 
printing device with 10' of cable with plug and 
receptacle connections. 
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Printer mounted on separate control enclosure. 
Includes Digital 24 hour clock with visual readout ; 
printer prints cumulative weights of Aggregates, 
weight of asphalt, cumulative hatch totals and 
final load total. Also includes 10,500 sets of five 
(5) Part individual feed pre-numbered tickets — 
with Tear Printing. 

$12,395.00 

T. 35' X 10' House Trailer for BLH-Madsen Asphalt 

Plant Avith gas/oil furnace, floor registers; Double 
5/8" plywood floor with Vinyle Asbestos tile; 
reinforced frame. Control room approximately 
10' X 20' 6" office room 10' x 10', including space 
for wash room, flourescent light fixtures in con- 
trol room and office room. Pour (4) wheels on 
tandom axle with 12 volt electric brakes; towing 
kit consisting of 2-5/16" hitch ball, brake con- 
troller and six (6) pole plug connector set; breaker 
box with main breaker; two (2) exterior doors, 
32" X 78" with pull out steps, white aluminum 
exterior with expansion joints; quick disconnect 
panel; closet 1%' x 4' and two (2) exhaust fans. 
Complete washroom with sink, stool, water heater, 
and medicine cabinet. Air conditioning- two (2) 
1 ton, 230 volt, 1 phase wall mounted units (these 
units require, and price includes, 15 KVA trans- 
former mounted in control center in lieu of 5KVA 
transformer normally supplied) 

Cabinet for Ticket Printer 


$ 7,210.00 
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U. Installation of Automatic Batching System 

Includes mounting remote dial heads and oper- 
ator’s console; fabricated pedestals for asphalt 
and aggregate dial heads; installation of intercon- 
necting wiring between console seple heads and 
quick disconnect panel. 

Over & Under Check 

Installation of Automatic Burner Control 

Includes mounting of console unit and wiring to 
quick disconnect panel. 

Installation of Remote Control Cabinet for Syn- 
tron Feeders. 

Includes mounting of cabinet and wiring to quick 
disconnect panel. 

Installation of Remote Pushbutton Station 

Includes mounting of cabinet and wiring to quick 
disconnect panel. 

$ 1,345.00 

V. Remote Application for BLH-Madsen Asphalt 
Plants. 

For remote application of the automation unit 
within 50' of the Centerline of the Tower-Ineludes 
junction box on tow'er unit; special cable with 
quick disconnects; also includes two (2) remote 
dial heads. 
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For remote application of the Syntron Feeder con- 
trol cabinet within 50' of the centerline of tower- 
includes portable power cable with quick discon- 
nects from the electrical control center to the re- 
mote location. 

For remote application of burner control unit 
within 50' of centerline of tower-includes cables 
to burner and control center with quick discon- 
nects. 

For a remote pushbutton station located within 
50' of the centerline of the tower-includes push- 
button for all motors with plant, cable to electrical 
control center of tower and quick disconnects. 

$ 7,385.00 

W. Two (2) Detroit Diesel Engine Generator Sets; 

480 volt, 3 phase, 60 Hertz, One (1) 400 KW Model 
#7163-7305 16V-71T and one (1) 350 KW, Model 
#7163-7000; 16V-71 includes engine generator set 
with 3% Governor and ± 1% Voltage Eegulation; 
air cleaner; radiator and core guard 125° F. Max. 
air temp,, blower fan and guard, safety controls 
and gauges for Hi-water temperature low oil pres- 
; sure ; low fuel pressure ; sub-base and fuel tank, 
electric starter; electric starting generator; fuel 
priming pump where needed, sheet metal housing, 
side doors, exhaust pipe and rain cap, and switch 
board to include AC Ammeter, A.C. Voltmeter, 
Combination Ammeter Voltmeter switch, voltage 
adjust rheostat, main line circuit breaker, shunt 
trip, frequency meter and hourmeter. 


$68,040.00 
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X. Cold Aggregate Feed System consists of five (5) 
K/ X 14' Portable “in-line” Cold Feed Compart- 
ments. Capacity of each compartment 50 tons. 
Total capacity 250 tons including Transport Type 
Frame, Bins, 30" gathering conveyor, drive, start- 
ers and breakers installed in plant control center. 

Five (5) F440 Syntron Feeders (w/standard “C” 
Controller) 

Syntron Controls for individual and master con- 
trol for four (4) Syntrons. 

Breaker and Sequential Contractor for Syntrons 
mounted in plant control center. 36" x 80' inclined 
conveyor to dryer includes Plylon 3-ply belt, speed 
reducer drive, 20 HP, 1800 EPM motor with neces- 
sary “A” frame supports and starters and breakers 
for inclined cold feed conveyor installed in plant 
control center. 

Includes Remote Application of the Syntron Feeder 
•* Control Cabinet within 50' of the centerline of the 
tower with portable power cable and quick discon- 
nects from the electrical control center to the re- 
mote location. 

$40,995.00 
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*Your acloiowledgement agrees Avith our above order 
Paragraph 1 thru 7. 

In Paragraphs 8 and 9, we believe that your scheduled 
shipment and time in transit is not sufficient for this 
carefully planned arrival. Bail shipments to the New 
York area have been very disappointing lately. We re- 
quire Your Traffic Dept, to properly gauge this shipment 
to arrive as per Mr. Lizza’s instructions. 

Paragraph 9 — ^Because of possible extended time in 
transit, plus the initial erection time, we believe, under 
your conditions, that N.Y.S. approval will be impossible 
to receive in 60 days. 


Exhibit D, Annexed to Affidavit of James B. M. 
McNally — ^Purchase Order. 


(See opposite page.) 


TO!. 


KODG," Oi HAf-virvICNn). INC. 
coNsrnucTio.N ecjuifment 

7£0 GAPMSON AVfi<;Ue 
WE»; YORK, N.Y. 1047« 

PHONX KiLPATflieK £.3400 


E:i 1 c!'.'.' in -L i iTi " - r i 'm i 1 1 on 


I. i' 


Of'.io he ''-■I 





OnDER No. S- 
DATE I ! 


SHIP TO! 


f ' e 1 s 0.1 R e-i dy M "i s'. 
Kingston, York 


VIA! 


Cr.(:(l) •’Mevi B". 1 dv'i n-L irn-K'mi 1 ton OjOTO Lb. Asphalt 
1 ■’■nt Tower, LESS Hot Elevator, 60>;l6-2% Screen-65 ton 
Bin Extern. Heated •••.sphal t Socket, 


NAME AND DESCRIPTION 


4 Hi, 4 Lo 

Bin Indicators, B6x.?h Oryer-S/Nyi 5, EP'i 03 Oil 
Eoirner, Fuel Oi 1 ‘Pu.'nn , (Gencoritrol , Mounted in 
Customprs House Under Gooseneck), Asphalt 
Circulating Rurr.p, Air Conipressor, Flex-Klecn 
C?g Collector, Inci uues : 
iV3;4-UDT-57£- Bag House, Oust Gathering .-nd 
.Transfer Screws, Support Legs anct V.'?l kwnys, ?.5 
HP Air Compressor, .Air Dryer for Compressor, 
Dust °iping, Jrinoo Exhauster, 150 HP HoLor, 
Drive Stock, Air Piping from compressor. 
Electrical Control -Center-Basic- to be mounted 
in customers liouse under gooseneck. 

Plus Con t rols For : 

Ir,cline’;i Co.nveyor, Asphalt Pump, Air Compressor 
Burner Blo’ver, .Air Compressor (Sag Filter) 

Fuel Oil Pu.T.p, Hot- Oil Heater, (Customers) 

Dust Screws Olag Filter), Four (h) Syntrons, ^ 
Gathering Conveyor 
Trench Tyne Cable For ; 

Exh.su.ster and Dryer, Inclined Conveyor, Burner 
Slo'ver, Fuel Oil ’’imp. Asphalt Pump, Air 
Compressor (”1 ant;), Air Compressor (Sag Filter) 
Hot Oil Heater j" Dost Screws (Bag Filter), Four 
Syntrons, G",thering Conveyor ,V/iscel Auto-m-^tic 
B.atcher, (One row presets to be rnt'd cust's 
house under gonsent ck) , C':rd Poacler, Over-Une'er 
Check Hi-I.o Level Lights, Load Count'i'r, 

Ticket Printer (i'CR) Mi th T.-jrc/ // 

.p. .y 

yd'-'/ V ).■■■■ v- //, 


Price. 

'T'Tnr o 
5 OiJ,j 




//. 


(Plai; 


?.?.l , 


t) 


D.^VJ 


}') 
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LIMA DIVISION 

BALDWIN-LIMA-HAMiLTON CORPORATION 

LIMA. OHip 45U02 AREAi COPE 4 IB 224.0421 

•. A SUBSIOIADV or AHMOUn.ANO CO. 

February 15, 1971 


Hodge & Haraiond, Inc. 

72D Garrison Avenue 
New York, New York 10474 

Subject: 6,000# Asphalt Plant S/N 624 / ■ 

Sales Order No. 5'6478-71 ' " " 

For: : Nelson Ready Mix 



Oentlenen: - . , 

order has been accepted and entered as shown on the enclosed 
acknowledgeiiient copy, describing and pricing the equipment to be furnished 
Terms of payment, destination, shipping date and shipping instructions -'“are* 
also^snown. , We appreciate .your order and are proceeding at once with its 

avoid any misunderstanding or confusion, however, 
we ask that you carefully read your acknowledgement as well as the follow- 
ing points of clan'fication and let us have your acceptance by siqninq and 
returning the duplicate copy of this letter immediately: 

1. BLH is to fu'rnish only those items and equipment specified on the en- 
closed acknowledgement. . * 


2. If this IS a, different model plant from any that you, as a distributor, 
nave installed, we would furntsh a service engineer to supervise the 
complete erection with the following stipulations. 


■ All foundations must' be in. 

All material furnished by BLH must-be at the job site. 

All material such as piping, wiring, pumps, tanks, electrical 
. supply, fuel supply, etc. that is to be furnished by the customer 
must be readily available and a crew, of approximately six men, 
plus an electrician and adequate equipment to complete instal- 
lation. This will enable plant- to be erected in a reasonable 
length of time barring weather conditions or other unforseen 
problems which might arise. 

If for any reason the man works a week or ten days and any material 
•shortage, beyond the control of BLH, exists which hampers the er- 
ection, the service representative will instruct the distributor's 
personnel on further erection procedures and. will leave the job site. 

He will then return at the time that the material difficulties are " 
overcome. 


/ 
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ThG erection of an asphalt plant that has not had proper coordination 
of materials prior to thestart of the erection can qo into six or 
eight weeks- time and this is something that we must discourage. 

3. BLH assumes no responsibility for negotiations between you and the cus- 
tomer, or others, for work or materials pertaining to the erection, in- 
stall-ation and acceptance of the plant and components. 

4. BLH will furnish foundation and layout drawings (plan-view and elevation) 
of the plant. The design and installation of .foundations to suit local 
topography and building codes is the responsibility of others. BLH 
assumes no responsibility for equipment furnished by other’s, not furnish- 
ed by BLH, that may be; shown on the layout drawings. Schematic v/irinq 
and piping drawings will be provided for equipment furnished by BLH. 

Plant elevation drawings show driveway clearance under the mixer, 
foundation height, length of tower legs and relation of plant arid com- 
ponents to datum. Any change from the dimensions shov;n will be at an 
additional price. • 

5. Compliance -with State, Local or Municipal Specifications, building 
codes, air pollution, noise or dust abatement codes is not guaranteed 

• unless it is so indicated on the face of this order. 


6. When a-vbonafide ordewhas been placed for a BLH-Madsen Asphalt Plant and 
■ entered into our production schedule, should this order be cancelled there 
will be a cancellation- charge-made of 3% of the tptal list price. 

Your promp-v response, indicating your acceptance of the order as entered, along 
with the above, points, wil-1 avoid-delay in placing your order in our production 
schedule. . 

We also request that you forward your confirming purchase order indicating 
complete shipping instructions at your earliest convenience. 

Very truly yours, ... - ; 


BALDWIN-LIMA-HAMILTON CORPORATION ’ ACCEPTED: 

LIMA DIVISION I • . ■ 



Mr. R. E. Lynn 
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Exhibit E, Annexed to Affidavit of Janies B. M. McNally | 

—Answer. I 

I- 

SUPEEME COURT, I 

Nassau County. i 


Lizza Industries, Inc. and MidHampton Asphalt Cokp., a 


against 


Plaintiffs, 


Hodge & Hammond, Inc. and Baldwin-Lima-Hamilton 

Corporation, 


Defendants. 


Hodge & Hammond, Inc., one of the defendants, by i 
Pan! V. Rndden, Esq., Leland Stuart Beck of counsel, I 
its attorney answering the cogiplaint of the plaintiffs | 
respectfully allege: I 

1. This defendant denies knowledge or information I 
sufficient to form a belief as to those allegations con- ( 
tained in paragraphs designated “First” and “Second” ; 
of the plaintiff’s complaint. 

2. This defendant denies the allegations contained in | 
paragraphs designated “Seventh” and “Eighth” of plain- | 
tiff’s complaint exceiit admits that the plaintiff Lizza | 
Industries, Inc. entered into an agreement dn July 30, I 
1970 with the defendant Hodge & Hammond, Inc., acting I 
as an agent for a disclosed principal Baldwin-Lima- [ 
Hamilton Corporation and refers said agreement to this ! 
Honorable court for the legal significance thereof. ; 

3. This defendant denies the allegations designated in , 
paragraphs “Ninth”, “Tenth”, “Eleventh”, “Thirteenth”, j 
“Fourteenth” and “Fifteenth” of plaintiff’s complaint. | 


DiSTHSBUTOirS AGaSsiViSNT 

SALDV/IN-IIMA-HAMILTON COSPOSATION 

lima Division LIMA, OHIO 


:^A' 


Tins AGREEMENT, made and entered this 15.P.h. day of ....!Mar.ch. 19.69 

bjr and bcixsocn BALDWIN-LIMA-HAMILTON CORPORATION, Lima Division, a Delaware corporation, 

V 

with General Offices at Lima, Ohio, (hereinafter referred to as the “Company"), and 

HODGE INC.__ ■' 


New York 

(state) 

720 Garrison Avenue 
(address) 


Jfscjtiisirsidpc 

..corporation with its principal place of business at 
kidhddxAk 

New York 

(city) 


New York 


(state) 


— : , (hereinafter referred to as the ‘‘Distributor’’); 


WITNESSETH: 


For and in consideration of the mutual promises and covenants herein set forth, the parlies hereto 
agree as follows: , • 

1. RIGIIP rO PlJiiCIIASE: The Company grants to Distributor the right to purchase for I'csale from 

the Compa.ny Equipment 

BLH Lima Madsen Asphalt’ Equipment * 

Paver 

BLH Lima Hot-Foot " ■ i"" 


including all attachments thereto (hereinafter referred to as “Machines") and BLii "gomiVne P^epair 
related thereto (Machines and Repair Parts arc hereinafter referred to collectively as “Producls") accord- 
ing to Distributors Discount and Payment Schedule, attached to this Agrecinenl, marked Exhibit A, and 
incorporated heiein by reference. It i.s understood that the Company also has the right to make direct saie.s 
iinci reutals of Products lo the United Slates Government, any State Highway Deparlmc-nt or lurns^ike 
auihoiity, its aftiliated companies, railroad companies, assemblers who use the ProducLs in manufacturing 
their equipment, the offshore drilling industry, the scrap iron and steel industry and for export sales. 

2. 'lERllirOIiy; The Territory designated below shall be the area of Distributor’s primary sales, 

rental and service responsibility; ; 

FOR CitUSHILG EQUIPMEN T ' • . 

State of Kev; \prkt Ali counties in New Yoxk State South of and inc.luding — 

.. ..Sulliyapi,...Uis.tcr., and, .Dutchess j. 

Also includes Fishers Island, Suffolk County. • 

FOR .^SPH.-VLT' FjIu {'pMENT ( INCLUDES” PAV E’R"&‘'H0T-F00T)' 

. ,o£, N.ew, \orkt • ■'Vl-l.. .c.ountie.s,..in..New, Yorji ..S.t.ajt,e..So.uth..,q.f .and including — 

Sullivan, Ulster and Dutchess, except Staten Island. 

’ • Also includes Fishers, Island-.Suf folk. County 


(hereinafter roferrod to as “Torrilory";). 


ronii .Vo S0 2.'S ll-l’ACS 


I’agf i 


and rent !\Iachinl\s and UuH conuino Repair Parts and to proiiiotc anci fully develop the potential d'-’ 

S.'de and rcntiil'of Maclii:!e> and Repair Parts within the Territory. To fulfill the.se rcspon.sibilitios. Di.s- 
tribut^.r shall establish ;.i.d inan-.iain w.vhin the Territory a .suitable place of busine.ss and complete service 
facility fur the satisfaetorv di.'piay. care, and repair of 'Products. Distributor shall also employ as many 
c.Nperienccd ‘.salc.smen and nitchanics as are nece.s.sary to sell and rent llte Products and to render prompt 
and efficient service at rea.si.nshie pri>;es to any ownor.s or Ic.ssee.s of the Products. Distributor shrill comply 
with tlie Company’s policies and requirements relating to advertising, selling, and servicing of the Products 
and all terms of this Agrei.'tiicnt a.s hereinafter provided. Distributor shall, in all his activities, protect 
the good name of the Coinp.any and its Products. 

4 . iNVENTOUY: Di.strihutor shall maintain and display within the Territory at all times a repre- 

sentative stock, of new Machines based upon the potential sales volume in the Territory, the number of 
inodcl.s to be determined' by mutual agreement. In addition, Distributor shall maintain adcquaic stocks of 
the most commonly used BLH genuine Repair Parts in keeping with the needs of the Company’s users 
in the Territory. ' 

5. INVENTORY KETL'KN: Di.stributor shall deliver to the Company when requested a full report 

as to the' Products in stock and allow the Company to inspect such stock at any reasonable time during 
the. working day. If such report discloses any obsolete, non-current, or slow-moving Repair Parts, tlie 
Companv may direct that sttch Repair Parts (if new, unused, and suitable for resale as new) be returned 
to it. F.b.B. Lima. Ohio, and it so returned, the price of such Repair Parts shall be credited to Distributor 
at the Company’s then current suggested retail prices for such Repair Parts, loss Distribvitor’s discount and 
the Company’s rcslockiiig fee. If distributor does not follow Company's instructions, he forfeits any right 
to* later claim credit for .such Repair Parts. . . 



shall 

. such — . , . ^ , f V 

so as to insure cuntplcte. •r.istomer satisfaction. Distributor shall complete the Certificate of Delivery and 
shall' require each of Hi’s customers to .sign such Certificate in triplicate, one copy shall be given to the 
^customer, one copy mailed t^.) the Company, and the third copy retained by Distributor for his record.s. 

7. W'ARll.'VNTY: -Dislributor shall sell or rent the Company's Produces only according to Company’s 
Standard Warranty which H set forth as follows: • • 

Baldwin-Lima-Hairiihon Corporation, Lima Division (called “BLH") warr.anls its products to 
be free from dcfecV,< in material and workmanship for a period of six (G) months from the date 
of delivery of the product to'thc original purchaser-user. The obligation of BLH under this 
warranty is liniUed -to. repairing or replacing, at BLH’s option, any part of the product which 
in BLH's opinion is defcclivo in the material or workmanship. All costs of shipping the pro- 
duct to or from BL’rl's factory .shall be for purchaser’s account. No claim under this warranty 
shall be allowed hy BLH un]c.s.s such claim is submitted in writing to BLH within 30 days of 
the date of the diH'ovcry of the defect. * . 

This warranty shall not apply- to product wliich has been inodifiod by BLH at the request of 
purchaser or’ which ha.s heon oper^ated in any manner other than recommended by BLH or 
which has been misused or neglected or damaged through an accident or which has been re- 
paired, altered, or -mvdified or used’ in any manner which in BLH’s opinion adversely affects 
its performance. 

TMLS WARRANTY AND BLH'S OBLIGATION HEREUNDER IS IN LIEU OF ALL OTHER 
WARRANTIES. EXPRESSED OR I.MPLIED, INCLUDING WITHOUT LIIv'ETATION THE 
' IMPLIED WARRANTIES -OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR 
PURPOSE and all cit’ner obligation.s, or ]i.'ibililios including liability for direct, indirect or con- 
.scqufiitial damages with re.s]>ecl to the .sale or use of the product. 

No perMin is a'lihu.-ized to cli.'inge or othcrwi.sc modify this warranty or a.ssumc any otlier 
habililv on beliall of ELH or.li'ss such e!'..'ingc, modification, or assumption is made in writing 
and signed bv an ..ffic r r.t ItLlI, ANY ITi'.M OF THE PRODUCT NOT MANUFACTURED 
BY BLH .Sil.MJ, NOT BE CUVEP.ED BY THIS WARRANTY OR THE I.MPLIED WAR- 
RANTIES OF MERCiiANTAlilLlTY AND FITNESS FOR A FAR’I’ICULAR PURPO.SE OR 
ANY OTHER '»VAR;?.\NTY Fi-tOM BLH, such items being subject to the warraivtio.s of their 


respective m.inufncs nvrs 
Distributoi' shall e.xtetni •.lie 


itr.> 


'.•.■.■.iTimly to hi:c customers but .shall no.t in any nionncr enlarge or 

modify or otherwise alter ‘h’ ten.'.s of sueli warranty wiilmut the express written consent of an officer cif 
the Compaiiy. ’ . ‘ 


PilgV 'I 


.sold or rci-tt'd by liiiii. bisiribulor siial! not alter iiny Prodiict.s or any way inini.<;o or lessen the valicii;y 
of any patents or trademark;, imclcr which the Company's ProcUict.s are tnanufaclurecl or sold. 

8. SICUVICE; Distributor shall render service to users of Products wilhii^ the Territory at a rea- 

sonable cost K) the u.ser and in a manner ciitrsistcnt with accepted industry standard.s and practices and the 
policies of the Conipany. If Distributor requests the Company to furnish a serviceman for the purpose 
of a.'sistin" Distrihuiwr in rendering .such service, or any warranty .service or start up service, Distributor 
s’nall pay the Company .for such service at the Company’s then current per -diem rale for servicemen, plu.s 
the Company’s cxpez*.s'c-.ir,- Iransporlirift and maintaining such servicc.mcn, except that the Company will 
provide such service without charge on the fir.st model sold or rented by Distributor of any Machine 'listed 
in Section 1 above. . . 

9. ITtICES: The Prices for the Products to Distributor shall be the current suggested retail prices 

established by the Compaiiy and in effect at the time of acceptance of Distributor's order for the Products 
by the Company, less tlic Distributor’s discount as sot forth in Exhibit A. All prices arc F.O.B. . Lima, 
Ohio, iran.spoi-tation at Di.stributor's expense. To Distributor’s prices shall be added any federal, .state, 
or municipal taxes, charges or assessments which may be levied upon or collected from the Company as 
a result of the sale of the Products to Distributor. • 

1,0. ACCEPT AbCCE: :All! orders for Products shall be subject to acceptance bj' the Company at its 
Lima. Ohio office. The -Company may refuse to accept any order for any reason whatsover. After ac- 
ceptance by the Company, no order may be cancelled by Distributor 'without the written consent of the 
Company and payment of all damages resulting from such cancellation. 


11. FOIICE .MAJELTtEt The' Company shall not be liable in any 'respset for failure or delay in the 
shipment cif Products if^hindcred or prevented, directly or indirectly, by war, national emergency, inade- 
quate transportation faciJitics. inability to secure materials, supplies, fuel, or power, fire, flood, windstorms 
of other acts" of God, strikes; lockouts, or other labor disputes, orders or acts of any goveriuncnt or 
governmental agenej' Or authority, whether valid-or invalid, or any.'other cause of like or dilierent kind 
beyond the reasonable' 'control of the Company. Strikes, lockouts, or other labor disputes involving em- 
ployees of the Company ..shall .be deemed beyond the reasonable control of the Company. Tlic Company 
mn.v. during rmy period, of shortage due to any of the above causes, allocate its available supply of Products 
among itself and its Distrib.utor.s on whatever basis it deems desirable. 


12. DELAY IN* SHIPMENT:' All shipping dato.s set by the Company and Distributor for dclivei-y 
of the Products are based on the Company’s best estimates. Except ns excused under the Force Majeurc 
jirovision in Section 11 above, the Company will endeavor so far as practical to meet .such shipping dates 
but will not be liable' to Distributor for any damage or loss due to delays in the delivery of the Products. 

13. SIIIPMENT’AND TITLE: The Company's responsibility. for "the Products ceases upon delivery 
to the transportatipn company or., other agency on behalf of Distributor, and all claims for damages or 
]o.«s during transit rnu.st be' made by Distributor' directly against such transportation company or ul’per 
agency. Any claims against the Company for shortage.s in shipment .shall be made within thirty (30) 
days after receipt of shipment by Distributor. Except where title is retained by the Company for security 
purposes, title to the Products shall pass from the Company to Distributor upon delivery by the Company 
of the Products to Distributor’s carrier. 


14. SECUIUTY: Under certain plans for payment, the parties may enter into a security agreement 
whereby the Coi.npany retains a security interest in the Products and other assets of Distributor. In such 
situations, Distributor 'shall cooperate fully with the Company in preserving the Company’s security 
intei'est, and in this I’cgard .shall .sign all necessary documents and shall allow the Coinpan.v or its desig- 
nated representative the right to inspect the Product.? and rental agreements covering all Product.s for 
which the Company has not received payment in full. , 


15, INSUIIANCE: On idl Machines in wliich the Company lias a security interest or equity or hold.s 
unsnti.sficd rmy sort of title retention contract, Distributor .shall in.’iinluiij^^ll Risk Coiilractor’.s Eciuiprnem 
Insurance and Comprchen.sivc Gencrrd Liability Insurance (including Product.s - Cornjilctcd Operation'. 
Insurnnce): the insurance imlicies shall name Distributor and the Comijany and the iit.surance shall cover 
the rv'spectivc inierest.s o: both. All insurance j)oIicic;.s shall be in a.'iuiunt.s and with a, carrier sriti.sfaclury 
to the Company and shall coiU.nin. a clause which provide.s that tlie Company will be notified at least ten 
(I'l) days prior to tornjinaii.in of such policy. Distributor shall mail 'cipies of insurance ccrlificiilc.s noting 
the above coverage to the Compan.v. ' ' • ' 
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1C. -ClI.‘\NCr;S: rcsf!i;vcs the rifjht nt any tiine lo chan^jo tlio sujvt'estod retail prices, 

discounts, plans fpr paymeni, tonn.s, and warranties of the Products. When notico of any .such chan!;e 
is mailed to Distriliutor. all previous .sunuosled retail price.s, discount.s, jilans for payincnts, terms and 
w.'in antic.s- shall automalicaliy he .‘•uspendod. In .addition, the Comiiany ri;.-.ervcs the rif'ht at any time 
to change or modify the const riietiiin of Products or to discontiiuie any Products entirely. The Company 
shall have no obligation to make .••.ueh ('hant{e.s or modifications on Protluets previously ordercti or .shippn-d. 


17. AD\'EUriSI.\'Cl,.-\Nr) S.A.I.ES LlTEKATCliE: The Company shall advertise and promote the 
Products in such]i}\ant>.i.T Of id, to .-.ueij extent n.s in its judgment it deems de.sirahk*. In addition, the Com- 
pany shall .supply Distr.butor F.,O.B, Lima, Ohio, such catalogues, circulars, cuts, and other adverti.sing 
materia! itfits jutigment are nocc.ssary. DLstributor .shall adverti.se and promote .the Products so a.s lo 
fully develop a customer intore.st in the Produet.s witliin his Territory, 


The Company will furnish to’ Distributor F.O.B. Lima, Ohio, suggested retail price lists, sales manu.'ils, 
Repair Parts list,s. servk'e rnanuals, .-.lock record books, and other printed material needed by Dislribulor. 
but such materials shall remain the property of the Company and shall be returned to the Company a; 
the Company’s request.’ 


IS. GOMPAX.V’S NAME; Distributor .sliall not use as part , of .his name the words "Armour”, 
“Baldwin-Lima-II.nmilto.'i", ‘'BLU' , "Lima", “Austin-Western”, or "Madsen" or any variations of such 
names, or any otlie.r trade naines dr- trade styles used by the Company, and shall not, upon termination 
of this Agrcehiciil, ii.sfc any na.mc! so nearly like that of any of the. above names as would likely lead third 
parties to confusioji' dr ‘uncertainty. 

^ « 

10. RF,P01tT.S: b:.^tri})Ut*tr shall report to the Company on the tenth (lOlh) day of each calendar 
monlli. the nani.e and address of. every purchn.ser or le.-i.see during the precedin'^ month, of a Machine 
purchased according to. ’a. floor plan . or a llrfachirie in which the Company- ha.s or had a .security i.otere.s:, 
specifying the date and -place of delivery together with the terms under whicli .the Machine wa.s sold or 
rented. In addition. Distributor sh.all keep Company fully advLscd at all .times as to his fin.ahcial condition 
and supply to the Company, at least once. a year, an audited balance .sheet and a profit and lo.ss slatefnent. 

2tK INDHTl.NbENT'i'CONTR.AGTOK: Distributor .shall at all times act as indeiiendenl contractor 
and shall not Iran.sact any bu,:ine.«s in the name of the Coinjjany. or obli.t'alo the Conij"i;in.v in .'m.v manner, 
character, or de.scriptiiju,.'This. Agreement shall not ho construed as constituting Distriljutor as an em- 
ployee or agent of tlic^ Company for any purposes whatsoever, and -the Agreemen't does not vo.st Distrib- 
uio." with the power ur authority to make adjustments with customers on behalf of lire Company or 
otherwise biitd or obligate the. Ct)mpan.v in any re.s]>ect whatsoever. 

21. DISPUTES: • If- any di.sputc's or disagreements arise between Di.'-tributbr and other Company 
distrihiuor.s in connection witli the- .sale of Products, the Company slu'di have the right to settle .such disputes 
and the decision by an officer of the Company shall be final and binding upon the parlies thorcio. 


22. TEllMlN,-\TIC)N: This .'.greement .shall remain in full force and effect until terminated by cither 
party giving the other parly- written notice by registered mail to that effect. After the termination, the 
sale of any of the Comjtany’s ’ Produet.s bj' Distributor or the referring <of jiro.spoctive purch.a.scrs by the 
Company lo Disirilmtor shall not he con.strued as a renewal of this Agreement. If a petition in bankruptcy 
is filed by or against Di.stribulor or if Distributor takes any action under any pj-ovi.sion of law for the 
purpose of relieving him.solf in any manner of his debt.s. 'or if he makes an 'assignment for the benefit 
of the creditors, or if a receiver is appointed to take po.s.sc.ssion of hi.s itroperty. (ho Di.slribulor shall be 
deemed to have given written notice of liis tenr.ination of this Agreement. 

22, Eff-ECI 01* “ El{.MIN.-\ i JON: If this .-'.greement i.s lenninated by either parly or Ijy n’lUtual 
agreement. .Midi lerinimitton .shall not opemli;- ns a cnneelliilioii of order.s' for Pruduel’.i rece’ivL-d ;ind 
aecej.-ted by i;;e Company from J.)istribulor and not delivered imior lo the effeelive {late of lerinin.illon. 
i ermii .lit ion lu llli^ Agreement slinll in no event oijornte ;i.s a e.'incclintibii of any debi.% tjelv.'oen the pariie.s. 


21. REEL IvC UASl'. OP l^l.ODUt'ijl; Should the Company ncili.V nislribulfii' 
wril'er. r.olif.e. ih.e Company shaii purehase from Distribut 
F.O.li. Lima. Dhio. a)' 


of l<’nninali(in 5 jv 


<i!iy Disirihiiior uiul ,-c‘ll lo luo 

4 w, ur-iisc't. ciuToal, iind s.'ileahlo M.icliiof.s ai ])ricos iira'inoily lo JJti.'-.inli- 

uif’j ail now', Miiust'fl cwnviil, loui Kopajc Paris Cit Shr* CJoiopajiy's i'lirrt'iii ri’liiil 

pri-ce.-i Di-lribtnor’.'. «if..-eWunt .-.nd l‘rimp;,i .'‘s le.sioeliing, fee 'vlvivli ore ow’ne.l by Di.sinbuti’ir .■iiu! svi-r.- 
previiiu.<iy puri’I.a,s!.d fro:;, tlie Compnn;, by Di.-ilributor. 


I'ajje -i 


• Should Di5trib).)U'f the CiKiipany of terniinaticm by written nut icc or should the parties mutually 

t'l terminate ihi.-. /Vyveeinfnt, the Cunipaiiy. at its option and upon written notice by it to suc’n 

mtiy {yurciuise from Dr-lrilintur and Distributor shrdl, in such event, .sell to the Company all new. 

•.u’.’.i'cd. current, ioul s.’ileable Ma.chine.s or Repair Part.s owned by Di.^tribulrlr .•md previously iiurehasod 
fro:!; the Company by Dt.siributur at the Siunt* price ba.si.s n.s sttiNKl in the fiisl parf'raph of thi.s Section 2-1. 

23. HNTIRE .AtiRKKlME.NT: No prior attrccinents or under.stanilinRs. whc-tlicr oral or written, .shcili 
in any nui.-.nvr alter, vtdarf^e. eha:vae. or modify any of the terms of this .Aerroement, except that this 

Aiirecinent shall nut operate as a eanccllalion of any debts between the parties rc.sulting from any 

previous a^reoinent.s. • No waiver b.y. either party of any of the terms or conditions of ihi.- Ay.recincnt or 
of a breach of any of the provisions hereof shall be deemed to be a waiver of any such terms or coadi- 
tion.s or atiy s.ucceedin"- breach. This Agreement cannot be altered or enlarged except in writing signed 
by Distributor and by an officer ot the Company except as to changc.s or additions to the suggested rot.'iil 
prices, diseoufits. plans, fpr payments, terms, and warranties which inay be chshged at any time by the 
Company. , . . 

26. AI’PLICABI.E LAWS: • This Agreement shall be governed by and inlorproted according to the 
laws of the State of Ohio. 

27. AS.SIGN'MKNTS;. This Agreement may be assigned to and shall be binding upon and inure to 
the benefit of any affiliate, or any successor to substantially all the assct.s and business of either paj-ty, 
but except a.s provided herein, this Agreement shall not be assigned by either party in whole or in part 
without the j>rior written consent of , the other party. 

28. NOTICES: All notices to be given under this Agreement shall be given in writing and delivery 
thereof shall be natid'.* either in person or by mail. Kotice.i shall he addre.s.sed to the parties at their place.s 
of bu.s:!ie.-;.s de.'ig.ta'.ed ar the beei.nnir.g of this Agreement, N’oticc.s properly addressed, and depo.siteu in 
the Unite.d States mail itv seaioci envelopes, postage prepaid, shall Ijo deemed given as of dale of mailing. 

29. CAPTIONS: Various captions, u.scu in this Agreement a.s heading.s for paragrnpli.s or otherwise 

are for convenience only and shall not be used in interpreting or limiting text of the paragraph in.\vhich 
they appear., ....■• 

30. EFFECTIVE D.ATE: This Agreement is not valid until approved in writing by an officer of the 
Company and when- so ■ approved shall be effective from the date of such approval. 

IN W1TNE.SS .WH^sREOF. the parties have signed this , Agreement the day and year first above 
written: , ' • . ’ ’ ‘ . 


^ ' -Rartixitship 

HODG.E.A.H^ON'D, Corporation 

.nictViVirUmr’c >. 



■ - y 

B ALl'(V;iN^I r.I A-H AMILTON CO ItPOR ATI 0 N 
Lima Divi.sion y 

Sales ’Manager ’ 


By: 


Ajjproved by Baldwin-Lima-Hainilton Corporation at its Lima, ^hio office this . .. . day of 


March 


. ..If) . 

■ By. 


, y. €:c, <: Cr^. 

'Vice' I’resirleiU 

/ 

P.il’.e .'i 




EXiiiltlT A ' 

DALDWIN-LIMA-IIAMILTON CORPOKATION 
' ■ Lima Division Lima, Oijio 

DISTRIBUTOR’S DISCOUNT AND PAYMENT SCHEDULE 


DISCOUNT SCHEDULE , , 

Under the terms of the Distributor’s Agreement, of which this hlvhibit A is to be attached and made 
a part iherspf. Distributor has the right to purchase for resale F.O.B. Idma. Ohio, the Machines noted 
below, along with related -Repair Parts, at discounts from the Company’s ‘ suggested retail prices ns 
folJows: • 


BLH AUSTIN-WESTERN CRUSHING,- SCREENING 
AND WASHING EQUIPMENT 


MACHINES AND EXTRAS 

Austin-Western Crushing. Screening and Washing Equipment of our 
Manufacture (Except extras as listed below) 


Distributor’s Discount 


sEco SCREENS ; ; _ 

EAGLE WASHING EQUIPMENT (Sold only as part of Austin-Western Equipment) 
POWER UNITS: 


'Buda 


Caterpillar 


International Harvester 


Murphy . 

Wisconsin J 

Electric Motors, Controls, etci - 


Other (Price and Discount on Application) 




foi/ii S’n. so ?:.cc 


G 


KXillinT A ■ 

IJALDWIN-LlMA-IIA.^HI/rON COUPOKATION 
Lini;i Division Lima, OJiio 

DISTiilBL’TOU'S DISCOUNT AND PAYMENT' SCH?:DULK 


DISCOUNT SCHEDULE 

L .-.clcT the icrms uf the* Distributor’s Agrceniont. of which this Exhibit A is to be nSlachcd and made 
a part thereof. Distributor -has the riitht to purchase for resale F.O.B. Lima,. Ohio, the Machines noted 
belov.-. alotii; with related . .Repair Parts, at discounts from the Companv's siigijested retail prices as 
follow?: 


BLH-.MADSEN ASPHALT PLANTS 


Distributor's Discount 


T'>wer<. Tower Unit Attachments and Tower Unit Optional Equipme.nt . 15fc 

• Drye;s and Dryers Optional Equipment • 

Burne."s and Burners Optional Equipment 15 ^; 

Dust Collcctqrs and Dust Collector.s Optional Equipment . .. IS^r 

Asphalt Circulating Pumps 35'^ 

Air Compressors .. • 10% ’ 

Hot Oil Heaters and Plot Oil Heaters Optional ilquipmcnt 10% 

Mineral P'illers and Mineral P'illers Optional Equipment . . ... 15 %. 

V.’et Tube Washers and Wot Tube Washers Optional Equipment •. 15%. 

Water Pump .. . 

Electrical Control Center and Any Additional Starters and Breakers 
To Be Added To Plant Control Centers : • 10%, 

Interconnecting Cables between Plant Control Center and Outlaying Motors 

(Trench Type and Portable Type) 15 % 

Automatic Batch Controls ' ‘10% 

Hou.'f; Trailers, Installation of Equipment in Hou.se Trailers, and Remote 

Application of Ecjuip.mcnt • . 15 % 

Transp')rt .Equipment .. 15 r;' 

Cold Fei.’d Coiri|xtrlmcnts 15% 

Syniro;. I'eoclers and Syntron Controls lyv' 

Rcevt'.s Vari-Sjieeci Drives . ; ,. 15% 


•‘I: attachments are ordered within six .fO) months of the date of shijiment of llie .Mncluno, tli'e repuhtr 
.Niachine pi.slrllmtnr'.s discount .shall be applied to tiu* suggested rettiil price.s. After tlie six ((5) inonth 
period, fiitecii per cent • 1 1.5' < ) .shall be added to the .suggested ret.ail price.s of the altticlmiciits bcfoi e 
apphcation of tl.e Distributor's discount. 


;v. n ii-ii-cs 


Paga 0 


ExniniT A 


BALDWIN-LIMA-HAMir/rON COlcrOHATION 
Lima Division Lima, OiiiO' 


DISTUllJUTOU S DISCOUNT AND PAYMENT SCHEDULE 


DISCOUNT SCHEDULE 

Unclvr the terms of the Distributors Agreement, of which this Exhibit A is to be attached and made 
a part thereof. Distributor has the right to purchase for resale F.O.B. Lima, Ohio, the Machines noted 
below, along with related Repair Parts, at discounts from the Company’s suggo.stcd retail prices as 
follows: . . 


BLH PAVERS .AND “HOT-FOOT” ASPHALT FINISHER 


Distributor’s Discount 


BLH Paver and Attachments 


20 % 


BLH '■Hot-P''ooi” Asphalt Finisher 


35 % 


r 


six («)• months of.tlte dale of shipment of the Maclnne. the regular 
. V .-n *"!••■■■ .?'• applied 10 llu: sugge.sted rol.ill prico.s; After the .six ( 0 ) inonlh 

peiioo, nfiecn i'/'’ no' , ) snail ue added to the .sugiicsted retail prices of tl-.e atiachmenls befuro 
appheation of iiu; Distributor ,s discount. 


Knr;;: Xv StiS.'n U n* 


•cs 


Paco C 


lU'iiiiir I’arJs 


r)i.stril)iilf)r’.s Diicouut 


All Htjiiiiir Piirc^ 

All l'.* ih’’ Ci<:!i(i;<r.y iliivf' !y Distrihutur’s 

c'lisliiiiii'i' 4 »!u 1 iiiV'ii-'i'd ‘jv iIk* 


25' / 


15'; 


’! "p Twenty Doll.-.r.s ($20 0(1). If Distributor requests 

tl..it un> Re}>.iii I .irl b.; siup;.cfl from Con-punys Worehouso. Distributor sh.'ill jiny to i}je Cornpnnv cn 
.uidii:-innl uarcbuiise preiinuin of ten per rent (10',) of tlie .sOji^estecl retail pnee fur the Repair Part. 

Lnlistcd Repair I’art.s a.iul Attaehnieius 

"a .suggested retail price list .‘.hall be e.stablished by, the Company 

at tlic time the order for the Hej.air I arts or Attachments is received by the Companv. ^ 

Company Restocking Pee 

.fw as the term is used in the Distributor’s Agreement shall be ten per 
P iK Vfbp Pc‘cc <.s‘‘'g.«^;sted h.st price less Distributor’s discount) for the P.epair 

Pait. If the Rep.iir farts were purchased by Distributor utilising the three per cent (S'";) cash dis- 

ii Distributor’s net price before deduction of' the ten per 

cc.a f vcs-iucKiii;^ i(re. 


PAYMKNT SCIirCDUDE' 


or 

C 


1 For all madiine.s and Kep.air Part.s, Distributor shall pay Company's invotc 
[ hfUirc llie tenth (lOth; day of the month following dale of invoice. Jf 50 paid, wit 
ompany will allow Distributor a discount of three per cent (ft',;) from Distributors 


ced price in cash cm 
without other dc-duclion, 

ma., al.so be pure based on Con.pon>^s current llour plan or upon nuuually agreed terms. Such reouests 
.shall be placed through the Sales Department of the Company for consicleration, csque.si.s 

a due Items will be subject to seven and one-half per cent (7 Vi Tv) annual simple interest 

and will appear on Di.stnbutor s .statement and be due and payable (net) a.s it nccrue.s. If it is necessarv 

for nil' because of overdne payments. Distributor shall be invoiced niul pay 

foi aU m\v orders nth rod nets at the Company’.s suggested retail i^rices, with the Companv crecliting all 
amount equal li> Di.stnbutor .s ebscount.s for such Products to Di.stribulor's overdue accounts. 


NOTE; 


The Company re.servcs the right 
and warrantio.s at any time. 


to change its suggested retail price.s, di.seounl.s, plans for payment, terms. 


EFFECTIVE DA'fE; 

March 15, .iy6‘J 

liALl)\Vl.\.EI^\..HA, -MILTON CORPOR.A'l’lON 



Sales Alor.ager 


5Vy' 


AMENDMENT 


THIS AMENDMENT, made this Tst day of August , 

1970, by and between BALDWIN-LIMA-HAMILTON' CORPORATION, LIMA DIVISION, 
a Delaware corporation, with general offices at Lima, Ohio, 
(hereinafter referred to as the "Company"), 
and : . • HODGE & HAMMOND, INC. 


a .New -York 

(state) 

with' its. principal place of business at 

^ New York 
~ ^ r^ty)‘ 


corporation 

msdikw-dwfx'lKx 

• 720 Garrison Avenue 

(address') 

, New York 

Ts t a te) 


(hereinafter referred to as the "Distributor"); 
W 1 L N E S S E T H : 


WHEREAS, the Company and the distributor entered into a Distributor' 

Agreement on March 15, 1969 , 19 , for the sale and distribution 

of certain of the Company's products; 

NOW, THEREFORE, for and in consideration of the mutual promises 
and covenants herein set forth, the parties hereto agree as follows: 


1. Paragraph 7 of the Distributor's Agreement is deleted and the 
following paragraph is substituted in its place: 

WAR RANTY : Distributor shall sell or rent the CoiiiiJany's Products 

only according to Company's Standard Warranty which is set forth 




as follows: 


Baldwin-LiMa-Hamilton Corporation, Lima Division, (called "BLH") 
warrants its products to be merchantable and free from defects 
in material and workmanship for a period of six (6) months from 
the date of delivery of the product to the original purchaser- 
user. The obligation of BLH under this Warranty is limited to 
repairing or replacing, at BLH's option, any part of the product 
which in CLH's opinion is unmerchantable or defective in material 
or workmanship. All costs of shipping the product to or from 
BLH's factory shall be for purchaser's account. No claim under 
this Warranty will be allowed by BLH unless such claim is 
submitted in writing to BLH within thirty (30) days of the date 
of discovery of the defect. 

This Warranty shall not apply to product which has been miodified 
by BLH at the request of purchaser or which has been operated 
in a manner other than recommended by BLH or which- has been 
misused or neglected or damaged through an accident or which has 
been repaired, altered or modified or used in any nianner which 
in BLH's opinion adversely affects its performance. 

THE ABOVE WARRANTY IS IN LIEU OF ALL OTHER OBLIGATIONS AND ' 
WARRA.NTIES BY BLH, WHETHER EXPRESS OR IMPLIED. BLH MAKES NO 
IMPLIED WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE OR 
MERCHANTABILITY WHICH EXCEEU THE AFORESAID WARRANTY. In 
addition, BLH shall not be obligated or liable for direct, 
indirect or consequential damages with respect to the sale or 
use of the product. 


No person is authorized to change or othemise modify this 
Warranty or assume any other liability on behalf of BLH unless 
such cliange, modification or assumption is made in writing and 
signed by an officer of BLH. ANY ITEM OF THE PRODUCT NOT 
MANUFACTURED BY BLH SMALL NOT BE COVERED BY 
THE IMPLIED 'WARRANTIES OF MERCHANTABILITY AND FITNESS 


THIS WARRANTY OR 


rrr^ r> 

rut. 


.A 


PARTICULAR PURPOSE OR ANY OTHER WARRANTY FROM BLH. such items 
being subject to the warranties of their respective manufacturers 


- Page 


') _ 




Distributor shall extend the same warranty to l)is customers but 
shall not in any manner enlarge or modify or othemisc alter the terms 
of such warranty without the express written consent of an officer of 
the Company, 

Distributor shall provide at his expense all necessary warranty 
service on Machines or Repair Parts sold or rented by him. Distributor 
shall not alter any Products or any way infringe or lessen tiie validity 
of any patents or trademarks under which the Company's Products are 
manufactured or sold. 

IN WITNESS WHEREOF, the parties 'signed this Amendment the day’ 
and year first above written. 


HODGE &„HAHM.0ND, INC. 


TdTsU- i bu to r ’’ s Na me 

1 <■’ 

; /, ,/** 

’ By / //Z Cf ' '/(/ 


/ 

/.■ 


/ 


Signature 


Title 


/. 




B AL DW I N -L I MA-HAM,I ETON CORPO RAT I ON 
Lima Division 

Sales Manager 


By. 


Sales Manager 


Approved by Baldwin-Lima-Harnilton Corporation at its Lima, Ohio office 
this 1st day of August , 19 70_. 


By 




President 


- Page 3 " 
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Exhibit E, Annexed to Affidavit of James B. M. McNally 

4. This defendant denies the allegations contained in 
Paragraph “Twelfth” of the plaintiff’s complaint except 
admits the receipt to $366,000 against an invoice of 
$456,484.85 leavdng a balance due defendant of $90,484.85. 

As AND FOR COMPLETE DEFENSE AND CROSS-CLAIM 

5. That on or about July 30, 1970 the plaintiff Lizza 
Industries, Inc. entered into an agreement with the de- 
fendant Hodge & Hammond, Inc. a copy of which is 
annexed to the plaintiff’s complaint. 

6. That in connection with the negotiation and exe- 
cution of the aforesaid agreement the defendant Hodge 
& Hammond Inc. was acting as an exclusive agent for 
the defendants Baldwin-Lima-Hamilton Corporation. 

7. That between August 5, 1970 and August 12, 1970 
the defendants Hodge & Hammond Inc. forwarded the 
plaintiff’s order to the defendants Baldwin-Lima-Hamilton 
Corporation which order was accepted by the defendants 
Baldwin-Lima-Hamilton Corporation. 

.8. That thereafter the defendants Baldwin-Lima-Haniil- 
ton Corporation delivered to the plaintiff the asphalt 
plant ordered by the plaintiff. 

9. That the complaint of the plaintiff alleges that the 
plant delivered by the defendants Baldwin-Lima-Hamilton 
Corporation was defective, and not in accordance with tlie 
agreement and purchase orders entered into by the 
plaintiff. 

10. That if the allegations of the plaintiff’s complaint 
are upheld to any degree and any judgment shall be 
entered in favor of the plaintiffs by reason thereof, the 
damages sustained by the plaintiffs, if any, shall be 
the fault, liability, and responsibility of the defendant 
Baldwin-Lima-Hamilton Corporation and not of the de- 
fendant Hodge & Hammond, Inc. 
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Exhibit E, Annexed to Affidavit of James B. M. McNally 

11. That if the defendant Hodge & Hammond, Inc. 
shall be adjudged liable to the plaintiffs by reason of 
the allegations contained in plaintiff’s complaint then 
and in that event the defendant Hodge & Hammond, Inc. 
shall be entitled to judgment over against Baldwin- 
Lima-Hamilton Corporation for the amount of such lia- 
bility together with the costs and disbursements incurred 
in defending this action. 

As AlfD FOE A COUNTER-CLAIM AND CROSS-CLAIM AGAIN.ST 
THE PLAINTIFFS 

12. Defendant Hodge t&: Hammond, Inc. repeats and re- 
alleges each and every allegation contained in paragraphs 
1 through 11 of this answer the same force and legal 
effect as though fully set forth at length herein. 

13. The defendant Hodge & Hammond, Inc. is a do- 
mestic corporation duly licensed to do business in the 
State of New York and maintaining an office for the 
conduct of its business in the city of New York. 

14. That the defendant Baldwin-Lima-Hamilton Cor- 
poration is a foreign corporation authorized to do busi- 
ness in the state of Neiv York and maintaining its 
principal office at Lima, Ohio. 

15. That the plaintiff Lizza Industries, Inc. is a do- 
mestic corporation maintaining its principal place of 
business in the county of Nassau. 

16. That on July 30, 1970 the plaintiff Lizza Industries, 
Inc. entered into an agreement with the defendant Hodge 
& Hammond, Inc. acting as an agent for a disclosed 
principal Baldwin-Lima-Hamilton Corporation for the 
purchase of an asphalt plant. A copy of this agree- 
ment is annexed to the complaint and the court is re- 
ferred thereto for the full terms thereof. 
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Exhibit E, Annexed to Affidavit of James B. M. McNally 

17. That thereafter and between Augu.st 5 and August 
12, 1970 plaintiffs order for the said asphalt plant was 
forwarded by the defendant Hodge & Hammond, Inc. 
to Baldwin-Lima-Hainilton Corporation which, order was 
accepted by Baldwin-Lima-Hamilton Corporation on Au- 
gust 12, 1970. A copy of the order and the acceptance 
are annexed hereto and the court is referred to the 
agreement for the full terms thereof. 

18. That on or before April 15, 1971 the asphalt plant 
was delivered by Baldwin-Lima-Hamilton Corporation to 
the plaintiff. 

19. That pursuant to the agreement entered by the 
plaintiff Lizza Industries, Inc., plaintiff is indebted to 
the defendant Hodge & Hammond, Inc. in the total sum 
of $456,484.85 plus Hew York State tax. 

20. That no portion of the said amount has been paid 
except the sum of $366,000. 

21. That by reason thereof the plaintiff Lizza In- 
dustries Inc. is indebted to the defendant Hodge & Ham- 
mond in the sum of $90,484.85. 

22. That if the allegations of plaintiff’s complaint are 
upheld and plaintiff fails to make payment of the balance 
due this defendant by reason thereof the defendant 
Baldwin-Lima-Hamilton Corporation shall be indebted 
to the plaintiff in the sum of $90,484.85. 

As AND rOR AN ADDITIONAL COUNTER-CLAI'M AGAINST THE 
PLAINTIFFS 

23. The defendant Hodge & Hammond Inc. repeats 
and realleges that on January 28, 1971 plaintiff Lizza 
Industries, Inc. entered into an agreement with Hodge 
& Hammond, Inc. acting as an agent for disclosed prin- 
cipal Baldwin-Lima-Hamilton Corporation for the pur- 


58a 


Exhibit E, Annexed to Affidavit of James B. M. McNally 

chase of a BLH 6000 lb, Madsen Asjjhalt Plant at a 
purchase price of $296,408. A copy of that agreement is 
annexed hereto and made a part hereof. 

24. That thereafter certain modifications to the pur- 
chase order were entered into between the plaintiif Lizza 
Industries, Inc. and the defendant Hodge & Hammond, 
Inc. under which plaintilf’s order for a dust collector 
for the asphalt plant was cancelled. 

25. That on or about May 19, 1971 the said asphalt 
plant was delivered to the plaintiff and accepted by the 
plaintiff. 

26. That pursuant to the agreements entered into be- 
tween the plaintiff and the defendant Hodge & Hammond, 
Inc. the plaintiff Lizza Industries, Inc. is indebted to the 
defendant Hodge & Hammond, Inc. in the sum of 
$236,698.50. 

27. That no part of said sum has been paid except the 
sum of $8,000 leaving a balance due^ defendant Hodge 
& Hammond, Inc. in the sum of $228,698.50 together with 
interests, costs, and disbursements of this action. 

Wherefore defendant Hodge & Hammond, Inc. de- 
mands : 

A. That the complaint of the plaintiffs be dismissed, 

B. That defendant Hodge & Hammond, Inc. have judg- 
ment over against the defendant Baldwin-Lima-Hamilton 
Corporation in the amount of any judgment rendered 
against it together with costs and legal fees, 

C. That defendant Hodge & Hammond, Inc. have judg- 
ment against the plaintiffs in the sum of $90,484.85 on 
the first counter-claim. 
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Exhibit E, Annexed to Affidavit of Janies B. M. McNally 

D. Defendant Hodge & Hammond, Inc. have judgment 
against Lizza Industries, Inc, in the sum of $228,698.50 
together .Avith interests, costs, and disbursements on the 
second counter-claim, 

E, For such other and further relief as in the claims 
may seem just. 

Dated: Mineola, New York 
February 21, 1973 

Yours, etc. 

PAUL V. RUDDEN 
by Leland Stuart Beck 
Attorney for Defendant 
Office and P. 0. Address 
288 Old Country Road 
Mineola, New York 
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Exhibit F, Annexed to Affidavit of James B. M. McNally 
— Statement of Account. 

(See opposite page.) 
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Affidavit of Leland Stuart Beck in Opposition, Dated 
September 12, 1973. 

UNITED STATES DISTRICT COURT, 

Southern District of New York. 

State of New York, 

County of Nassau, ss : 

Leland Stuart Beck, being duly sworn, deposes and 
says: 

1. That he is an attorney associated with Paul V. 
Rudden, the attorney for the defendant in the above 
captioned matter and that he makes this affidavit in 
opposition to the motion of the plaintiff for a summary 
judgment. 

2. This motion should be denied on three bases: 

A. The motion is premature. There has been no dis- 
covery proceedings conducted in this ease although in the 
companion state case depositions are presently scheduled. 
In addition, there is presently pending in this Court 
a motion to dismiss the plaintiff’s cause of action. That 
motion is still pending and has not yet been decided. 
The issues in this ease are presently the subject of a 
New York State action in the Supreme Court, Nassau 
County. That action is presently pending and the deter- 
mination of tlioso issues will be dispositive of all of the 
issues raised in the instant case. 

B. The application for a snimnary judgment is totally 
unsupported by either the quality or weight of evidence 
required. This motion is supported solely by the affidavit 
of an attorney who does not have personal knowledge 
of the issues. He bases his motion on an agreement 
between the parties. However, there is no showing by 
the plaintiff, nor could there be, that the terms of that 
agreement govern the relationship between the parties 


63a 


Affidavit of Leland Stuart Beck in Opposition, Dated 
September IS, 1973 

in connection with the sale of the Asphalt Plants to 
Lizza Industries, Ihc. and Mid-Hampton Asphalt Cor- 
poration, the subject of this controversy. 

In addition, there is no attempt by the plaintiff to 
show that the product was free from defect. There is 
however an admission that the product which was de- 
livered has been the subject of a claim made by the ulti- 
mate consumer that the plant was not in accordance with 
the warranties. Attached to this application is the com- 
plaint in tbe New York State action made by the ultimate 
consumer which had been omitted from the moving 
papers. 

C. There are issues of fact to be determined. The 
pleadings in this case raise issues of fact which cannot 
be determined by a motion witliout a full hearing of 
the facts. One of the issues to be determined is the 
relationship between the parties in connection with tbe 
sale of these plants to Lizza Industries, Inc. and Mid- 
Hampton Asphalt Corp. As can be seen, from the 
complaint of Lizza, the nature of the transaction was 
one which led tlie ultimate consumer to believe that the 
defendant in this ease was acting solely as an agent for 
the plaintiff. That relationship is alleged in the answer. 
From the affidavit of Lewis Hammond, Jr., attached 
hereto, it will be clearly seen that the proof to be pre- 
sented to this Court will be that the contract for tbe 
sale of these plants was dictated directly by the plaintiff 
from its factory and communicated to the customer 
through its district representative. Bay Lynn. Hodge & 
Hammond, Inc., the defendant herein acted solely as the 
sales agent for the plant in connection with these sales. 

In addition, the compliance of the plaintiff with its 
contract of sale is in issue. The Court is referred to 
the complaint set forth by the ultimate consiimer as 
alleged in the answer. There is no attempt by the plain- 
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Affidavit of Leland Stuart Bech in Opposition, Dated 
September 12 , 1973 

tiff to indicate that the plants delivered were in accordance 
with the contract of the plaintiff and there exists a valid 
and bonafide claim of defect which will be the subject 
of litigation in the New York State action and this action. 

The plaintiff’s moving papers claim that the defendant 
wishes to prevent an early determination of the issues. 
Nothing could be further from the truth. It is the 
plain tilf herein who has steadfastly refused to permit 
the state action to proceed in order that all of the 
issues might be determined in a convenient forum where 
all of the parties were present. That State action was 
commenced by the service of a summons and complaint 
in June 1972 and the plaintiff herein has been delaying 
the disposition of that case since that time. 

It is important to the defendant that this matter be 
determined as soon as possible. However, it is necessary 
for the determination that all of the interested parties 
be before the same tribunal and it is for that purpose 
that the original motion was made. That motion was 
made returnable to this Court on March 12, 1973. At 
tlie request of the plaintiff herein it was adjourned time 
and again until May 31, 1973 when it Avas finally sub- 
mitted to the Court. Any delay in disposition of these 
issues should be clearly recognized as the deliberate delay 
of the plaintiff herein. 

Wherefore, in vicAv of the fact that there are issues to 
be determined at the trial of this action, that the motion 
is totally unsupported by convincing evidence, and that 
there is another action pending in this matter, this mo- 
tion should be denied in its entirety. 

(Sworn to by Leland Stuart Beck, September 12, 1973.) 
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Affidavit of Lewis Hammond, Jr., in Opposition, 
Dated Sexitember 12, 1973. 

UNITED STATES DISTRICT COURT, 

Southern District of New York. 

State o£ New York, 

County of Nassau, ss; 

Lewis Hammond, Jr., being duly sworn deposes and 
says; 

1. That I am the president of the defendant, Hodge & 
Hammond, Inc. and have personal knowledge of the 
transactions relating to the sale of two asphalt plants 
to Lizza Industries, Inc. and Mid-Hampton Asphalt Cor- 
poration, the subject of this litigation. 

2. Hodge & Hammond, Inc. is a sales organization 
engaged in the sale, distribution and servicing of heavy 
machinery and equipment. One of the lines which we 
carried at the time of these transactions was the line of 
Baldwin-Lima-Hamilton Corpoi’ation. 

3. One of our customers, Lizza Industries, Inc. indi- 
cated an interest in the purchase of an asphalt plant 
in the Spring of 1970. Although our company is knowl- 
edgeable in the field of heavy machinery, we do not stock, 
we do not service nor have we any technical experience 
in connection witli asphalt plants. I therefore contacted 
the district representative of Baldwin-Lima-Hamilton 
Corporation, Bay Lynn. 

4. Mr. Lynn attended every sales meeting which I had 
with the customer. Mr. Lynn actually negotiated the 
sale and explained the equipment to the customer. At 
times when Mr. Lynn’s expertise was insufficient to handle 
the subject, he called the factory from the sales meeting 
and received answers which he communicated to the 
customer. 
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Affidavit of Lewis Hammond, Jr., in Opposition, Dated 
September 12, 1973 

5. The original quotation which was mailed to the 
customer was drawn by the factory personnel of Baldwin- 
Lima-Hamilton and communicated to us through Ray 
Lynn. 

6. Thereafter, the asphalt plant was delivered by 
Baldwin-Lima-Hamilton Corporation directly to the cus- 
tomer Lizza Industries, Inc, Immediately after delivery 
to the customer, we received complaints from the customer 
which were communicated to the factory. Many meetings 
were held between the customer, ourselves and factory 
representatives with respect to the defects complained 
of by the customer. 

7. Wliatever our relationship may be in the sale of 
machinery that we stock and inventory, the relationship 
between Baldwin-Lima-Hamilton Corporation and Hodge 
& Hammond for the purpose of the sale of asphalt plants 
was strictly one of manufacturer and salesman. 

8. If there are defects in the machinery delivered to 
the customer, then those defects are solely the responsi- 
bility of Baldwin-Lima-Hamilton Corporation. Baldwin- 
Lima-Hamilton Corporation manufactured and assembled 
this equipment and delivered it directly to the customer. 
We had nothing to do with the preparation of the equip- 
ment before the customer received it. 

9. From the many meetings which were held between 
the customer, Baldwin-Lima-Hamilton. personnel and my- 
self, I am convinced beyond doubt, that the equipment 
did not produce in accordance with the contract dictated 
by Baldwin-Lima-Hamilton. This equipment was to pro- 
duce four hundred tons per hour and never did that, 

10. No collection procedures were ever instituted by 
Baldwin-Lima-Hamilton in connection with this matter 
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Affidavit of Lewis Hammond, Jr., in Opposition, Dated 
September 12, 1973 

against ns nntil Lizza Industries and Mid-Hampton As- 
phalt Corporation, the customers, commenced their New 
York State action. It is obviously an attempt to avoid 
the litigation of the defects in the machinery that caused 
the plaintiff to commence this action in the Federal Court 
after a State action had already been commenced involv- 
ing the same issues. 

11. I am informed that the plaintiff has now brought 
a motion to terminate this case without the defendant 
having an opportunity to present the evidence in support 
of the issues raised in the pleadings. 

12. I respectfully recpiest that this Court require this 
ease to proceed to trial with all of the parties present 
so that all of the issues may he determined. 

(Sworn to by Lewis Hammond, Jr., September 12, 1973.) 
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Statement Pursuant to Rule 9(g). 

UNITED STATES DISTRICT COURT, 

Southern District of New York. 

There are no genuine issues to be tried as to the follow- 
ing facts: 

1. Distributor’s Agreement was made lietween plaintiff 
and defendant on March 15, 1969 and amended on August 
1, 1970. 

2. Defendant placed its order No. S5508, dated August 
5, 1970 wnth plaintiff for a 10,000 pound asphalt plant. 

3. Plaintiff on August 12, 1970 acknowledged defend- 
ant’s said order. 

4. Defendant accepted plaintiff’s terms of sale in re- 
.spect of defendant’s order No. S5508 on September 10, 

1970. 

5. Defendant’s purchase order for a 6,000 pound asphalt 
plant is its purchase order S5558, dated February 18, 

1971. 

6. Plaintiff accepted defendant’s purchase order S5558 
on February 19, ^1971. 

7. The sales price for the 10,000 pound machine is 
|41 2,161.00. Defendant paid thereon the sum of 
$337,289.55. The balance thereon is $74,871.45. 

8. The sales price for the 6,000 pound machine is 
$218,429.30. No payment has been made thereon. 

Dated, September 7, 1973 

SEWARD & laSSEL 
By James B. M. McNaia,y 
Of Counsel 
Attorney for Plaintiff 
63 Wall Street 
New York, New York 10005 

248-2800 
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Affidavit of James B. M» McNally, Dated September 17, 

1973. 

UNITED STATES DISTRICT COURT, 

Southern District of New York. 

State of New York, 

County of New York, ss: 

James B. M. McNally being duly sworn deposes and 
says : 

1. That he lias read the affidavit of Leland Stuart Beck 
verified on the 12th day of September, 1973 and the 
affidavit of Louis Hammond, Jr. verified the same date. 

2. There is no denial of the purchase and sale by this 
plaintiff to tliis defendant of the two plants involved 
in this litigation. 

3. There is no denial of the Distributors Agreement 
made behveen this plaintiff and defendant on March 15, 
1969 and amended on August 1, 1970 which is attached to 
the moving papers and marked Exhibit A. 

4. There is no denial that the defendant placed its 
order Avith this plaintiff for a 10,000 asphalt plant. 

5. There is no denial that defendant accepted plaintiff’s 
terms of sale in respect of this particular order as evi- 
denced by Exhibit C attached to our moving papers. 

6. There is no denial of the fact that defendant’s pur- 
chase order for the 6,000 pound asphalt Avas accepted by 
plaintiff, all of Avhich is evidenced by Exhibit D attached 
to our moving papers. 

7. There is no denial that the sales price of the 10,000 
pound machine Avas $412,161.00, that defendant paid 
thereon the sum of $337,289.55 and that there is a 
balance due of $74,871.45. 
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Affidavit of James B. M. McNally, Dated September 17, 

1973 


8. There is no denial that the sales price for the 6,000 
pound machine was $218,429.30 and that no payment 
has been made thereon. 

9. Attention is called to the fact that this defendant has 
failed to include a separate, short and concise state- 
ment of the material facts as to which it is contended 
there exists a genuine issue to be tried. We have set 
forth in our statement pursuant to Rule 9(g) of the 
General Rules of this Court, a statement that there is no 
genuine issue to be tried as to the aforementioned facts. 
Under Rule 9(g) all material facts set forth in the 
statement served by plaintiff are deemed to be admitted 
since they are not controverted. Defendant asserts, 
without factual support that the defendant was a sales 
agent and did not buy the two asphalt plants. Agency 
is a question of law under the agreement between the 
parties. (Exhibit A) The status of the parties is spelled 
out clearly in the writings attached to our moving papers 
and defendant’s purchase orders. They establish, as mat- 
ter of law, that defendant was not plaintiff’s agent in 
respect of the sale of the two machines here involved. 
Moreover, it is undisputed that defendant invoiced the 
machines to its customers at prices higher than those 
invoiced by plaintiff to this defendant. (See Exhibit 
E annexed to plaintiff’s moving affidavit, sworn to Septem- 
ber 7, 1973, and paragraph 13 of said affidavit.) 

10. The issue is simple. It is our contention that we 
sold the defendant the two plants which have been in use 
for two years, and we have not been paid except as 
stated above. The fact that a third-party claims against 
the defendant for an alleged defect in the 10,000 pound 
asphalt plant is not relevant to the issues herein. 

(Sworn to by James B. M. McNally, September 17, 
1973.) 
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Reply Affidavit of Leland Stuart Beck, Dated 
September 19, 1973, in Opposition. 

UNITED STATES DISTRICT COURT, 

SOUTHEEN DiSTBICT OF NbW YOBK. 

State of New York, 

County of Nassau, ss: 

Leland Stuabt Beck, being duly sworn deposes and 
says: 

That he is associated with Paul V. Rudden, the at- 
torney for the defendant and makes this affidavit in reply 
to the affidavit of James B. McNally dated September 
17, 1973. 

1. Mr. McNally’s affidavit totally ignores the affidavits 
submitted in opposition to his motion by your deponent 
and by Lewis Hammond, Jr. 

2. The defendant specifically and expressly denies that 
the relationship between the parties with respect to these 
sales was governed by the exhibit attached to the plain- 
tiff’s papers. 

3. The defendant specifically claims that the sale of these 
plants was made to Lizza Industries, Inc. and Midhamp- 
ton Asphalt, Inc. by the plaintiff with the defendant act- 
ing solely as a commission sales agent. 

4. The defendant specifically alleges and claims that 
the plants as delivered failed to comply with the terms 
and conditions of the purchase order. 

Wheeefoee, it is respectfully requested that this mo- 
tion be denied in all respects. 

(Sworn to by Leland Stuart Beck, September 19, 1973.) 


72a 


Opinion of Judge Charles Metzuer, Dated December 6, 
1973, on Motion for Reargument. 

UNITED STATES DISTRICT COURT, 
Southern District of New York. 

Metzner, D. J.: 

Defendant moves for reargument. The motion is 
granted, and upon reargument, the original determina- 
tion is adhered to. 

Plaintiff’s supplemental memorandum for the first time 
points out that Exhibit D attached to plaintiff’s mov- 
ing papers could not possibly have been the contract 
upon which the second cause of action was predicated. 
Defendant did not make this point either in its papers 
in opposition to the original motion, or in the oral 
argument on the motion, or in the memorandum in sup- 
port of its motion for reargument. 

Plaintiff has submitted an affidavit pointing out that 
an error was made in attaching the contract marked as 
Exhibit D in the moving papers. It offers in place 
thereof the contract v/hich should have been submitted 
to the court originally as Exliibit D. 

It is perfectly clear that defendant was not misled 
l)y the inadvertent submission of the wrong contract. 
In fact, the contract now submitted to the court as Ex- 
hibit D is referred to in defendant’s counterclaim in the 
state court action. Furthermore, the 9(g) .statement set- 
ting forth the sales price for the machine was not denied 
by the defendant. Plaintiff is granted permission to 
substitute the papers submitted as Exhibit D in its affi- 
davit of December 4, 1973 in place of the original Exhibit 

So ordered. 

Dated: New York, N. Y. 

December 6, 1973 

CHARLES M. METZNER 

V. S. D. J. 
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Notice of Motion for Reargument. 

UNITED STATES DISTRICT COURT, 
Southern District op New York. 


Sirs : 

Please Take Notice that upon the pleadings and pro- 
ceedings heretofore had herein, the opinion of the Honor- 
able Charles M. Metzner, District Judge dated Novein- 
ber 12, 1973 and the memorandum attached hereto, the 
undersigned will move this Court, before the Honor- 
able Charles M. Metzner, District Judge, at the Court- 
house, Foley Square, New York City on the 28th day 
of November, 1973 at 9:30 A. M. or as soon thereafter 
as counsel may be heard for an order permitting re- 
argument of the motions heretofore made by both plain- 
tiffs and defendants, pursuant to Rule 9m of this Court 
and upon such reargument for a modification of the 
opinion denying the motion for summary judgment and 
relegating the parties to the State Court proceeding 
for the resolution of all of the issues raised therein; 
and for such other and further relief as may be just 
and proper in the circumstances. 

Dated: Mineola, N. Y. 

Nov. 20, 1973 

Yours etc., 

/s/ LELAND S. BECK 
Paul V. Rudden, Esq. 

By, Leland Stuart Beck, Esq. 

Office & P. 0. Address 
288 Old Country Rd. 

Mineola, N. Y. 11501 
To: 


Seward & Kissel 
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Affidavit of James B. M. McNally, Dated December 4,’ 

1973. 

UNITED STATES DISTRICT COURT, 

Southern District of New York. 

State of New York, 

County of New York, ss: 

James B. M. McNally, being duly sworn, deposes and 
says : 

1. He is counsel to the firm of Seward & Kissel, 
attorneys for plaintiff in this action. 

2. The moving papers included the purchase order 
of the defendant, which was annexed as Exhibit D. The 
defendant raised no issue with regard to the said pur- 

■ chase order until the submission of the supplemental 
memorandum in support of its motion for reargument, 
which was received in the mail on November 26, 1973. 
Deponent made out-of-state telephone inquiries relative 
to defendant’s said purchase order. In addition, an ex- 
amination was made of the pleadings received from the 
attorney for the defendant herein in the Nassau County 
action entitled Lisza Industries, Inc. et ano. v. Hodge 
S Hammond, Inc, et ano. 

3. This affidavit is made to correct the inadvertent 
submission of Exhibit D, which deponent has ascertained 
had reference to a machine purchased and paid for by 
the defendant. Permission is now asked to substitute 
the annexed Exhibit D for that heretofore annexed to 
the moving papers. The purchase order which is now 
submitted is dated February 2, 1971 and bears order No. 
S5551. The said order was accepted by plaintiff on the 
date of February 3, 1971, and by defendant on the date 
of February 19, 1971. The defendant’s purchase order 
No. S5551 is plaintiff’s sales order No. 56476 of 1971 as 
appears from the head note of the acceptance dated Febru- 
ary 3, 1971, attached to defendant’s purchase order. 


75a 


Affidavit of James B, M. McNally, Dated Decemiier 4, 

1973 

4. Defendant’s purchase order No. S5551 is in the sum 
of $296,408 as appears from page 5 of said order. The 
machine described in order No. S5551 is the same machine 
referred to and described in Paragraph 23 of the defend- 
ant’s counterclaim against Lizza Industries, Inc. and Mid- 
hampton Asphalt Corp. in the Nassau County Supreme 
Court action, Avhich is annexed to the moving papers herein 
as Exhibit E. The said Paragraph alleges as follows : 

“Defendant Hodge & Hammond, Inc. repeats 
and realleges that on January 28, 1971 plaintiff 
Lizza Industries, Inc. entered into an agreement 
with Hodge & Hammond, Inc. ... for a pm<-rase 
of a BLH 6,000 pound Madsen asphalt pl:?i>'/ nt a 
purchase price of $296,408. A copy of tLit <r?:ree- 
ment is annexed hereto and made a part Iten-jf”. 

5. Said machine was invoiced by the p’ah ti?? to the 

defendant at $218,429.30, as appears or the 9th line of 
Exhibit P annexed to the moving paper? herein. Exhibit 
P in the extreme left hand column bears ) ' '.lich 

is the sales order number appearing ’If:, ac- 

ceptance dated Pebruary 3, 1971 attached to defendant’s 
purchase order. The difference between the amount of 
plaintiff’s invoice and the invoice from the defendant to 
Lizza Industries represents the profit of the defendant on 
its sale to Lizza Industries. The Court will note that 
plaintiff’s 9(g) statement specifically sets forth the sales 
price for the 6.000 pound machine to be $218,429.30, which 
is not denied by the defendant. 

Wherefore, deponent requests that Exhibit D hereto 
annexed be substituted in place of Exhibit D of the mov- 
ing affidavit in support of plaintiff’s motion for summary 
judgment. 

(Sworn to by James B. M. McNally, December 4, 1973.) 
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Exhibit D, Annexed to Foregoing Affidavit of James 
B. M. McNally- — -Purchase Order. 


' (See opposite page.) 


LIMA DIVISION 

BALDWIN-LIMA-HAMILTON CORPORATION 

LIMA. OHIO ASeOZ AREA CODE 4IB 224.0421 

A SUBSIOiARY or ARMOUR ANO CO. 


February 3, 1971 

Hodge & HAMond, ,Inc. 

720 Garrison Ave. 

New York, New York 10474 


Subject: . 6000# Asphalt Plant 
' Your- Purchase Order NO, S-5551 

S/N 622 - Sales Order 56476-71 
For: Lizza Industries, Inc. . 

» * i ' 

Gentlemen: ■ 

Your subject order has been accepted and en'cered as shown on the enclosed 
acknowledgement copy, describing and pricing the equipment to be furnished. 
Terms of paym'ent, destination, shipping date and shipping instructions a»e 
also shown. We appreciate your order and are proceeding at once with its 
manufacture. In order to avoid any misunderstanding or confusion, however, 
we ask. that you carefully read your acknowledgement as well as the follow- 
ing points of clarification and let us have your acceptance by signing and 
returning the duplicate copy of this letter immediately: 

1. BLH is to furnish only those items and equipment specified on the en- 
• closed acknowledgement. 

2. If this is a different model plant from any that you, as a distributor, 
have installed, w would furnish a service engineer to supervise the 
comple-te erection. with the following stipulations. 

All foundations must be in. . . u - 4 . 

All material furnished by BLH must be at the job site. 

All material such as piping, wiring, pumps, tanks, electrical 
supply, fuel supply, etc. that is to be furnished by the customer- 
must be readily available and a crew of approximately six men, 
plus an electrician and adequate equipment to complete instal- 
lation. -This will enable plant to be erected in a reasonable 
length of time barring v/eather conditions or other unforseen 

problems which might arise. 4 . 4..1 

If for any reason the man works a week or ten days and any material - 

shortage, beyond the control of BLH, exists which hampers the er- 
•ection, the service representative will instruct the distributor s 
SrsoLl on further erection procedures end wtl leave the job site. 
He will then return at the time that t.he material difficulties are 
overcome. 
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i • • . 

./ 

The erehion ofAn asphalt plant that has not had proper coordination 
• of materials p^^ior to the' start of the erection can qo into six or 
eight weeks time and this- is something that we must discourage. 

3. BLH assumes' no 'responsibility for negotiations between 'you and the cus- 
tomer, or others, for work' or materials pertaining to the erection, in- 

' ■ stallatipn and acceptance of the plant and components. 

4. BLH will'furnish foundation and layout drawings (plan-view and elevation) 
of the plant. The design and installation of foundations to suit local 
topography, and. building codes is the responsibility of others. BLH 
assumes no responsibility for equi'pment furnished by others, not furnish- 
ed ‘by BLH, thk may b? shown on the layout drawings. Schematic wiri*'''! 
and piping drawings will be provided for equipment furnished by BLH. 

Plant elevation drawings show driveway clearance under the mixer, 
foundation height, length of tower legs and relation of P] ?!?'*' 

‘ ponents to‘ datum.. Any change from the dimensions shown will be at an 
additional. price. , • 

5.’ .Compliance with State, Local or Municipal Specifications, building 
•codes, air pollution, noise or dust abatem.eiV^ codes is not guaranteed 
.unless it.is.'SO indicated on the face of this order. 


6 When a bonaf'ide order has been placed for a bLH-Madsen Asphalt Plant and 
Sred into'.our. production schedule, should this order be cericelled there 
' will be, a cancellation charge made of 3% of the total list price. 

Your prompt response, indicating your acceptance of the order as entered, along 
with the above .points, will. avoid delay in placing your order in our production 
schedule.. . .. . e: . 

We also request. that, you forward your confirming purchase order indicating 
complete shipping instructions at your earliest convenience. 

Very truly yours, . . • - 

BALDWIN-LIMA-HAMILTON CORPORATION 
LIMA DIVISION 

RayHahn 

Sjrles Order Department Supervisor 

RH;ka 

cc: Hr. A. D. Bellows 
Service Department 

MR. Ray Lynn 


ACCEPTE 



DISTRIBUTOR 



NAME ^ 




TITLE 




D's lc To vvrer (Less Bin f.- Se rg^cr, ) ^ 

Fully Cncio&cf.i hot stone' el vn tor v.'ith lS‘'xS" 
B'uckets on, S-IOI^M: Steel chivlne •nne; 20 H.?. Elec. 
Motor; Overflov/ and overside chutes £- Storage 
nib. 7JlCu. Ft. v'oriring cnp'^c'ity cpg. v/clght Box! 
4 p'ts suspension v/i.th 10,0D0 lb. capacity 
sorincjl.ess dinl set.’, a oetented -'s^h?! t pressure 
injection system r.sohalt ’inc thc.''iTiOirt:'.ter . 

105, gal. capacity asphalt v/cigh bucket 

countery/eighted lever system. 1000 lb. cap. 
sprg..less dial senVe.^ 6,000;'; rated cap. twin 
shaft pug mill with Ni-h,nrd Mixer tips £• 

Patented External ly reonwcnbl e segment .1 iners. 
circulating hot oil jacket on mixer, jacketed 
spray bar and Plant Tov/er asphalt Piping. Air 
I cylinder operntion. of mixer v-iischerge gate four 
Sin ga.tes, v/eigh box gate, asphalt injection 
valve & Aspha I t ,bucke t filler. Pun- A round Mixer 
‘Paddle arran.jemcnt. fully enclosed mixer drive 
gear reduction unit, anti-frietjon bearings 
throughput. 125 H.P., 1200 HPM, Mixer Motor 
9 Ft. Plant tower legs on 36“ Piers Ft. of Hot 
Elev.'^tbr on On turn. 12" Plant scavenger dust 
piping Necessary drives, olsnt frarriing, ladders 
v/Dlkwoys F.- R-ailings. 606- 1 2 - 1 E 60"xi6Ft. symons 
3^ deck vibrating screen v/i th 2OH1P IfiOO kPM 
tefe electric motor £• 4 compart. 50 ton cap. 


hot aggro, storage bin. 6 <^'6-1 20?, Extcrnenlly 
Hc.atcd asphalt buclict. 65'6- 1 2-05 Combin. of 4 
High £• Low level bin Indicators. 




ir-rX..-'"' 


.7 




1 








Or vc> x^ O Fc,. G 
« ♦ •» ^ ' 

'■^rr To L i r icrs 
S*n'r^1 For! riioiits 
, fJol 1 rd S tc 0 1, T i rc.s 
C r ■ ’ f *’ 1 c C '■’ -V 'I n 0 ••* i .'lA r> r 1 v c. 

S 1 ng.l o . F.l ■ ■ ri;;icci T r; i,nn i ons 
Hoc End Co’-'.'l inrj 
,r X t o n c.' c; d F r cuoo f o r. . Mow n t i 
Sca'i ninn 


'c i onr. r y Tyne 


nc of Giirncr 



Ccntdr Bottcrv Oi sG'n'^r-;:?. Chute • . 

.Stack end cov/ling v/i th floating counterweighteci Dust 
Ring 

Ang; InTct Chute . 

75 HP, 1 Bor) l;RM Elcrctric Motor ' 


Anti -Frlc.t ion Bearings • • 

Cold end designed for In-Line Cold Elevator reed 
696 - 1 High; sv/eep discharge chute.. . 


]?.B- Oil S'..' r nor M-nunl T'/.-'c 


Low Pressure o.ir atomizing model '//FP-lOB . ' 

60 H.P,., 2600 P.PM Electric Motor ! 

Conical ' fi rebox v/i th hammered in r.'.fractcry in pl'acc 
b9o- 1 ?B-01 Fuel oil pump mounted on Unit- Base driven by 
?. H.P.. Electric Motor 


6s 6-12B-03 Automatic Gencontrol FP-T 03 Oil Burner, Up- 
right cab. incl. ouch buttin start, flame modulating' 

■ control s, ■ incicator lights, temperature recorder con- 
troll er:,-' auto-manual sv/itch, vvea ther- proof control 
panel s,''hi-l imi t stack temperature control, flame 
r safe .guards. • 

696 - 1 2B-06 Advance temperature detector 

696 -I 2 B-O 7 For console cab., in lieu of upright cabinet 

' ; t * i . 

Model 2120 Includes 2 lo ft. cone type cyclones with 
//1 00 heavy duty exhauster r^iounted on a transport type 
frame; ff 8 " dust piping from dryer to cyclone; dust 
gathering screv/ and 10 " dust transfer screv/ conveyor 
for dischorge to boot of hot stone elevator; 5 H.P. 

. 1800 R?M transfer- screw conveyor drive '; 125 HP/lSOO 
RPM. exhauster drive motor; motor- base rond drives, 

; 150 K-.P., 1200 RPM exhauster drive motor in lieu of 125 H 
l'?00 RPM Exhauster drive motor. 'Additional for transfer 
strev/ 5*H? ■ 


. Moilol . 0V,Gn-l'’.'T MulLiclono compicLc wi 'cii ’ ' ^ • 

; i'ransl'ei' sc.rcv/' ' 

• . ■ ' • ■ ^ / 

1 / f \! 

As^hr^lL Circul^iiing (IfiS) -‘'roi-'rv d^' / 

-ypc. . ■ ' ' di 

Air Compr.r-r^r.ar-"? C.F./I. Cr.".. 1^0 Gni ^ir 
roccivcr, no p.s.I. ^ 15 Elec/ 

No tor • 

. ..', V-'ct Ti.ibc *,*"isher • '. , 

*'• S6 ''x] 2' Tubes with end 

-‘N'xwE'.stnch;. cnst iron spirnl flighls; wotcr . . 

spre.y' p 1 p T nn end norv.lcs includes Inrgcrs 1 ' 

H. P. cxhiiuster motor £■ Controls ^ '" .) 

.: (■'■•' tor Pu n-^ .t:_o J^_.osc.d with 01 cove we she r \ 

■‘'•''‘’'P teci rcul nting tyoe 2‘'.x r^r, 

with a 20 H.l\, 3600 R.P.M. Direct couoled 
... drive. . motor ; oil mounted on Unit Case-; 2^0 G?h' at 60 PSI V' 

6S6-12lt Electrical. Control Cr-nte r ■ 

Electrical control center fo ::/b‘~)/kkn Volt Service 
ncl u.oes • Qno (1) ■V.'eother-Proof ,c nbinet mounted on 
. Operators Plotform with Main Drcekcr, nnd controls 
I or motors 'On mixer / hot clove tor, screen Dryer £■ 
exhauster. Includes one 5h’/A Transformer for 110 
volt service tower motors (Mixer, Hot Elevator £• 

Screen) are wired in complete rigid or flexible 
conouit. In-Corning Pov/er wiring to control center not 
, incTuced. .’Cables or wiring between control center & 
.Outlaying motors not included. Mo Metering Section 

I. S furnished. Magnetic reduced voltage starters are 
Across-The-Line. Includes Starters 

; recul red ; 1' ^ 

C.o.ld. Elevator 15..thru 20 HP 

; Burner Blower • <;.n no 

,. ■'1, thrush 

'■ .Asphcil t Ci.rcucl uing Pump • ' . 1 0 H P 

Air Compressor. (Breaker Only)' on up 

Hot Oil Heater •( " ■" ) •.■■ ----- 

Oust El evator • “ ‘ 

• ■ Water..' Pump ' 'jr thru 9 ? ho 

. Dust- S.crcw Conveyor' .. .' v . , •: ^''thru 7k^H..o 


.5 HP 

1 5 thru 25 HP 
,3 thru 7hi H.p. 


j. .1 


X 


‘ ‘-.'i'th c;nic'< o * sconnccts , p.uo one 

■ l.rr. Tor ini/'jTenr.oct ion bc'tv/fc-n conirol 
> ‘ ■ .^nr- nr.;. • ly ino c'l '■'r'jr i c. rnciors for t:hc voilov/- 

■ * ■ *r<\s *rfA”*"7;!TTi7rr^"r <!ryc.r cr.ly ^ ^ 

: . '• iCoUI CK'-vn'jor ; 

• “ D'jrncp^ nio’-'CT 

. - . ‘1 " Fuel Oi ] Pump 

’ .V .'.rplvl ;• Ci re.'.! 1.'; Li r.2 ?utr>p 
• • "• '* Air ComoresGor 

•■" Hot Oil' Hon ter • 

, ' ; ■ *! D» IS t- Serov/ Cenveyor 

'.I' . • '! " ,\7ntor Ptitnp \ ’ 

. Length 6f cable. based on control center 'on operators 
platform. 

O'xl?. rortoblc, Including transport frame, bins, 

24" Gather ing .conveyor and drive-lcss feeders 
s’tnrtcr £■ Crc-ilser installed in pl/^nt control- center 
nuick ovsconncct type cables 
,4 F-3SO Syntron feeders (V//Std. "C" Control ler)- 
EaclvCap; lyO-TPH 

IndividufDil and m".ster control for Four >.yntror.s 
Breaker and scc;uential contractor ’ for syntrons 
niouiVted„in plant control center (1,?. ,3, or 4 
syn‘trbn,sy quick disconnect typo cables for syntrons' 
24">;66' most type incl ine- conveyor 

House Trailer for' SLH-.M.adscn -Asphalt Plant 35 '10' • 
with gas/oil furnance, complete v/eshroom, air . 
conid i_ti op i ng, . 10!'. Office Room Deck, 5' Control Room 
Deck, Cabinet for ticket printer 

Instal Intion of Automatic Sntchinq System 
Inc ljude's; mounting remote dial heads 6- operators 
• consol c. .fabricated pedestals for asphalt & Aggre- 
ga te d i a 1 ^ heads ; installation of i n*te r connect i ng 
‘v/i ring. -between, consol c scale heads o Quick Dis- 
. connect- panel .* ’ • * • 

i ns ta 1 1 at i on of au tom? t i c burner Con t rol » 

. Inclufics; moun-ting of console unit 6- V.'iring to . 
quicl<"d.f's,conncct panel. 

■ Instnl 1‘r.tion of Reniotc ?ushbutton Station ^ 

■ Incl udes moun t i ng of dab i nc t Cr * /i r i ng to qu i ck 
disconnect' panel .... 

Remote A*?'-)! i cat ion for SLH-M-gdscn Ria nt ' 

For remote coplication of the v/isccl uTnft v/ithin 
50 * of the ... 

i Continued' 


El 




« IT 


R. 


f ' • .. . 

r 1- ••r;c‘iU'>5 Junction 13ox 

v'i '-V. <;uic'x clisccnncct-s. 

/ •V.-, .:i 'I ■•■c-’-’-.-. for rcTOlc in- ^ 

i;v- rAr.u-i.il .Vr.'V-r control c^.nnc:-,; VM.n- 

,,;.rlino o'r ;;o..'<r inc’..i *s- nortct-U, rc-./cr c.r..- 
. ■ i or-fs-'-ifc' ‘ froM i-'iic clcccricf’i coni.r./ 

in t'.-.c rrr.iotc Iccr.tioiv. For rcriotc 
^ . Irsni roi tirii '-i tl'.in ^ 0* oS= contort me oi •-ov/er 
' .;"bicu LO liurncr end control center with quiCK 

'.■connects. 

■ - .-iciditional cnblc per foot ^ 

3 pushbutton .st-.i. ion loon tee vjit..in .. t.. . 

• rt^ rlinc of ‘c'l.e. '.ev.-cr- incl u<’rs '.-’ushcetton vor -’.il 

,.vcrs,.«U!i pi -.n;’. cM'lc to elnctric control center 
of' tov^er nne', c.uiclt disconnects. 

For Four ■ '■•'■ot C'i ns . Cr.l v . ' • 

.VMseel -fully nutancic prntet type r^sphnlt ' 

uni t! ,cootroU„t!iC v/icolvt of 4 '■'SSre. p- ^ 

ssphalt; .enptios the fSSrecnte wo.g.i ..o„. cor.-rois 
0 sped f ice- dr V rriix cycle; empties t.ic 

krcUtr7controis. n 'spcciflc-J V'et riih cycUj^ ope^^ _ 

the mlx^r ShfC! r^urris une cor.ipie-c vU' = “f? . 

mi''er note Inducics One set of sm presets un...r uoc.-. 

obi e- glass "door and mnterlsl suspension corr,pensEtors_ . , 

for 6®m.stcri5l 4 oggrog.^tes, one- p eus.. J.ne ' 

' Includes truck- sire batch selector coencor; se.ec-o. 

■ "sviiVch ,for 1 of 2 c.spholts: to?hV 

incl.ud<50-..®rn provisions for. 'S"',;' ponds 

printc;rro.r, strip ch.crt rc-corc-er J: .;® 

• must be returned for e.l terF,tior.s_. Looe Coun^-r. 

Cl? rd ,rc?cier kit, Ticket Printer. r.CS lys^c, G .‘er on., d . j m 
■ check, hi Qh Bncl Lev/ Dm Level Li 5*^^ 

Wot Plants 

Screen. Bin Unit 4,000,5.000,6,000^ MO, 000 
Mixer weight box Unit 4, OOOy’tp, , 5v0.- Lb, ^ C. 

. Dryer S6 ''x 30' 6- 36'. £-34"x36‘-loyx3p‘x.j6 
Dus.fCpi.lcctor //2}20 . ' 

' Cold aggregnte feeder 3-6' O' &3’xl2 in-Line 

'“‘•’V/et Tm6c; V/<?tshcr fi/.S.6l2 

TOTAL . F .O.D. HIC1'\SVILL£, L .1 . ,N .Y .t S29‘>,40o.00 
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Judgment Appealed From. 

UNITED STATES DISTEICT COUBT, 
Southern District of New York. 

Plaintiff having moved for an order pursuant to Buie 
56 of the Federal Buies of Civil Procedure granting sum- 
mary judgment to the plaintiff for the relief demanded 
in the complaint, or partial judgment in favor of plain- 
tiff against defendant, or ,a preference for the trial of this 
case; and the Court having heard the argument of coun- 
sel, it is 

Ordered, that the plaintiff’s motion for summary judg- 
ment as to the first cause of action is hereby denied, and 
the action is stayed pending the disposition of the action 
pending in the Supreme Court, Nassau County 

Ordered, that the plaintiff’s motion for summary judg- 
ment as to the second cause of action is hereby granted, 
and the undersigned expressly determines there is no just 
reason for delay in the 'entry of final judgment on said 
cause of action, and it is further 

Ordered, adjudged and decreed, that plaintiff recover 
of the defendant, Hodge & Hammond, Inc, the sum of 
$218,429.30, with interest from June 1, 1971 to the date 
hereof, in the sum of $34,994.04, a total of $253,423.34. 

Dated : New York, N. Y. 

December 6, 1973 

CHABLES M. METZNEB 
U. S. D. J, 

Judgment Entered 
Dec 7 1973 

Baymond F. Burghardt 

Clerk. 
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Notice of Appeal. 

UNITED STATES DISTEICT COURT, 
SouTHEEN District of New York. 


Sir: 

Please Take Notice that the defendant Hodge & Ham- 
mond, Inc. hereby appeals to the United States Court 
of Appeals for the 2nd Circuit from that portion of the 
judgment of this ^ Court dated December 6, 1973 which 
granted summary judgment in favor of the plaintiff BLH, 
Incorporated against the defendant Hodge & Hammond, 
Inc. in the sum of $253,423.34, which judgment was entered 
in this Court on December 7, 1973 and from each and 
every intermediate order leading to the rendering of that 
judgment. 

Dated: Mineola, N. Y. 

December 10, 1973 

Yours, etc,, 

LELAND STUART BECK 
Attorney for Defendant 
288 Old Country Rd, 
Mineola, N. Y, 11501 
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